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Aneri can | nsurance Associ ation

PROCEEDI NGS
9:00 a. m

Openi ng Remar ks

MR. CARY: Good norning and thank you for

att endi ng today.

|"m Steve Cary, the Acting Assistant

Secretary for Environnent, Safety and Health, and the

Acting Director

of the Ofice of Advocacy.

|"mjoined by Ms. Kate Kinpan, our Senior

Pol i cy Advi sor,

and Dr. Joe Falco, a nedical doctor who

works with us in the Advocacy Ofice.

W' re

t he proposed rul

here today to hear public comments on

es and procedures that DOE will use to

carry out its responsibility under the Energy Enpl oyees

'l ness Conpensation Act. In shorthand, we refer to

this as the Physicians Panel Rule.

Subtitle D of the Act authorizes the

Secretary of Energy to provide assistance to DOE

contractor enployees who are ill due to workpl ace

exposures to a toxic substance. |If a worker is

eligible, DOE submits the worker’s application to a

physi ci ans panel

whose nenbers were chosen by the

Departnent of Health and Human Servi ces.
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If a physician panel makes a positive
determ nation that the claimis valid, then the
Advocacy O fice will assist the applicant in filing a
claimwth the relevant state workers’ conpensation
system In addition, DOE wll not contest the claim
and, to the extent permtted, will direct the DOE
contractor not to contest the claim

We take the public coment process very
seriously. At the sanme tinme, we believe it’s very
i nportant to have the physicians panels operating as
qui ckly as possible. Wen we issued the proposed
rul emaki ng in Septenber, we announced a 30-day public
comment period at a public neeting in Septenber.
Followi ng the tragic events of Septenber 11th, and at
public request, we postponed the neeting until today
and extended the comment period by 60 days.

G ven that there may be nany who have not
travel ed to Washi ngton today, we, ny office, will hold
a second public neeting outside of Washington, D.C.,
before the end of this nonth. W haven't finalized the
exact date or place for the location, but we’'re going
to choose a location that’s readily accessible to the
| ar gest nunber of interested parties.

W will notify you within a few days of the

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© 00 N oo o b W N PP

N NN NN R R R R R R R R R R
A W N P O © 0O N O O M W N B O

pl ace and the location for our second public neeting.
I’d like to enphasi ze before we get started this
norning, also, that a witten coment has the sane
validity as a delivered coment here, and it will have
the sanme inpact as a comment nade before our group.

So, let me just lay out a few ground rul es.
The speakers will make their remarks in the order
i ndi cated on the sheet that we’ ve passed out, and we
wll ask you to limt your remarks to 10 m nutes.
Menbers of the panel are here to |isten and are not
avai l able to respond to comments or questions, although
we may ask questions of a clarifying nature.

Anyone wi shing to speak, who did not pre-
register, will speak at the end in the order in which
they signed in today. W do not plan to take a lunch
break, but if we have enough speakers, and we go beyond
the lunch hour, we'll do that.

As a reminder, if you are here as an attendee
and have not signed in, please do so, so we have an
accurate public record. Once again, thanks for being
her e.

I’d like to introduce the first speaker at
our hearing this norning. Please cone up to the table

so we can get your remarks as part of the fornal

EXECUTI VE COURT REPORTERS, | NC.
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record.
The first speaker this norning will be Jordan

Barab of the AFL-Cl O

Openi ng St atenents

MR. BARAB: Thank you.

My nane is Jordan Barab, and |’ mrepresenting
the Anerican Federation of Labor and Congress of
I ndustrial Organizations.

Fifteen unions of the AFL-ClI O represent
wor kers covered under the Energy Enpl oyees QOccupati onal
Il ness Conpensation Program Act of 2000. The AFL-CI O
Is very interested in the snmooth functioning of this
programthat affects several hundred thousand workers,
former and current enpl oyees, nmany of whom have
suffered and sacrificed their health and soneti nmes
their lives on behalf of our nation during the Cold
V\ar .

I will cover sone of the nmjor problens with
these regul ations, |eaving sone of the nore detail ed
anal ysis to those uni ons, organizations and workers who
are nore intimately affected and who will follow ne.

We appreciate this opportunity to testify

before you. | also want to take this opportunity to

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064
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t hank you for organizing a field hearing, in addition
to the hearing in Washington. W feel that’l]|
facilitate getting as nmuch information as you' |l need
on this -- on these regul ations.

We feel strongly, however, that these draft
guidelines fail to address the expressed and cl ear
intent of Congress to assist workers with their state
conpensation clainms for occupational disease related to
working in the Departnent of Energy Nucl ear Wapons
Facility.

We request that you nodify these guidelines
so that this process will provide just and adequate
conpensation to our Cold War veterans, a goal that the
Departnment of Energy, the AFL-CI O, and the hundreds of
t housands of workers and survivors affected by this
programall hold in comon.

As currently witten, instead of foll ow ng
Congress’s intent to create a uniformsystemto
conpensat e nucl ear weapons wor kers where state workers’
conpensation systens have failed, these draft
gui del i nes i npose nunerous obstacles, many of which are
al ready contained in the state workers’ conp prograns.

I will go through sone of our issues with

t hese gui deli nes.

EXECUTI VE COURT REPORTERS, | NC.
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Nunber 1. Prescreening by DOE, based on
state criteria, is unsupported by the |aw

State workers’ conpensati on systens are
notoriously ill-suited to provide workers’ conpensation
for occupational disease. The reasons are well known,
arbitrary statutes of limtations, conplicated burdens
of proof with respect to causation, that often change
overtinme, difficulty in determ ning which enpl oyer was
responsi ble for the illness which was often the case
W th nuclear workers. Muiltiple enployers may have
exi sted over a long period of tine.

These barriers have for decades frustrated
the ability of workers to obtain conpensation for
i1l nesses suffered fromworking in this industry, and
It was to overcone these barriers that Subtitle D of
the law was witten and passed by the United States
Congress | ast year.

The intent of Congress in passing this |aw
was to conpensate workers for work-related harm and for
the Federal Governnent’'s failures to prevent such harm
Wil e the Departnent of Labor program covers radiation-
rel ated cancers, silicosis and chronic beryllium
di sease that are specifically addressed in the law, the

di seases covered by Subtitle D were al so recogni zed as

EXECUTI VE COURT REPORTERS, | NC.
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real and as needi ng assi stance fromthe Departnent of
Energy to assure just and adequate conpensation for
wor kers affected by these diseases.

There is nothing in the text or intent of the
| aw t hat encourages or pernmits the process in Paragraph
852. 6 whereby DCE prescreens workers’ clains by using
the "applicable” criteria that formthe existing state
barriers to conpensation that this |aw was i ntended to
over cone.

There’ s absolutely nothing in the text of the
| aw nor in the congressional history nor in the realm
of common sense that indicates that DCE shoul d have the
power to "provide assistance to only those applicants
that satisfy the identified applicable criteria"” as
stated in Paragraph 852.6(c).

Section 3661 of the Energy Enpl oyees
Conpensation Act states clearly that the purpose of the
agreenents between DCE and the states is to "provide
assi stance to the Departnent of Energy contractor
enpl oyees in filing a claimunder the appropriate state
wor kers’ conpensati on system”

Mriam Wbster Dictionary defines the word
"assist" as to give support or aid. It is extrenely

difficult to conceive that by essentially recreating on

EXECUTI VE COURT REPORTERS, | NC.
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10
the federal |evel the sanme obstacles that plague
wor kers’ attenpts to receive conpensation for
occupational disease on the state | evel and essentially
maki ng this a precondition of consideration by the
physi ci ans panel, that DOE is sonmehow "supporting,
ai ding or assisting"” workers to receive the
conpensation that was intended by Congress in passing
this Act.

Nunber 2. Applying state workers’ conp
criteria at the federal |evel won't work.

In addition to being a bad idea on its face,
it’s sinply not feasible to recreate the state
determ nation criteria on the federal level in a way
that could ever function effectively. At its very
best, the final decisionmaking relating to occupati onal
di sease of state workers’ conpensation systens is
hi ghly idiosyncratic.

These are not cookie-cutter decisionnmaking
processes that can be arbitrarily beanmed up and
recreated on the federal level. Wat we have here is
essentially a workers’ conpensati on equival ent of
nati on-buil ding, taking a systemthat has evol ved from
the prinordial ooze of decades of |egal decisions and

interpretations with all the acconpanyi ng defects,

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064
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11
distortions and warts and then inposing that flawed
systemon top of a structure that is ill-equipped by
either history or resources to be able to recreate even
the original flawed system nuch |ess the "efficient,
uni form and adequat e conpensati on" systemthat Congress
envi sioned this Act to create.

Nunber 3. The role of the physician panel
shoul d be only to determ ne causati on.

Even worse than DOCE prescreeni ng applications
bef ore they reach the physicians panel is the idea as
stated in Paragraph 852.11(c)(4), which, if requested
by DCE, gives the physicians panel the responsibility
of making a finding as to whether the specified state
criteria is satisfied.

There’s nothing in the federal law nor in
state law or practice that requires or permts
physi cians to make | egal findings of conpensability.

In fact, the text of the law states that the purpose of
the physicians panel is to determ ne "whether the

Il ness or death arose out of and in the course of

enpl oynent by the Departnent of Energy and exposure to
a toxic substance at the Departnent of Energy
facility."”

There’s nothing that refers to a judgnent by

EXECUTI VE COURT REPORTERS, | NC.
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12
t he physicians panel as to whether a case conplies with
any state legal criteria.

Furthernore, the law instructs HHS to choose
panel nmenbers with experience and conpetency in
di agnosi ng occupational illnesses, not experience and
expertise in evaluating the legal criteria of each
applicant’s case. |In fact, the idea that physicians
coul d even be found that would be willing or able to
interpret | egal conpensability in not just one but
nunerous different state | aws defies belief.

Nunber 4. Review of physician panel
decisions is too vague.

The law is very specific in stating that DOCE
must accept the decision of the physicians panel "in
t he absence of significant evidence to the contrary"”,
taking into account information considered by the
panel, any new i nformation, on the basis for the
panel ' s deci si on.

I nstead, defining what is neant in the |aw by
"significant evidence to the contrary”, the guidelines
add a nunber of other criteria that DOE program offices
are allowed to use. Quality assurance purposes and
"any other situation in which the programoffice

concl udes there is good cause for re-exam nation or

EXECUTI VE COURT REPORTERS, | NC.
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13
doubt about whether the avail abl e evi dence supports the
origi nal panel determ nation".

Wi | e doubt, quality assurance and good cause
are not explicitly defined in the guidelines, it seens
to nme highly questionabl e whether they neet the
"significant evidence" criteria stated in the |aw.

Nunber 5. DCE should pay for the devel opnent
of the application s nmedical docunentation.

It seens clear that in stating that DCE shal
assist the applicant to file a clai munder the
appropriate state workers’ conpensation system that
DOE shoul d al so pay for nedical tests or procedures
that the physicians panel require to nmake a fi nal
deci sion regarding causality of disease.

Finally, fromny understanding of the law, it
appears clear that the Departnent of Energy has
m sunderstood the intent of Congress in passing
Subtitle D of this Act. While the diseases covered in
the Subtitle D are not the radiation-rel ated cancers,
silicosis or chronic berylliumdisease covered by the
DOL program |ike those diseases, they affect the sane
wor kers who, in the words of the congressional
findings, were put at risk w thout their know edge or

consent, and like the victins of these other diseases,

EXECUTI VE COURT REPORTERS, | NC.
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14
t hese workers have fought for and been denied state
wor kers’ conpensati on benefits due to the opposition of
contractors in the Departnent of Energy itself.

I nstead of detailing how DOE is going to
provi de neani ngful assistance and conpensation to these
wor kers, these guidelines not only resurrect on the
federal level the barriers the lawis attenpting to
overcone, but these guidelines have gone on to create
some whol |y new probl ens.

It’s the opinion of the AFL-CI O that these
draft guidelines represent a nmajor step backwards and
in no way conply with congressional intent. Only if
Congress had asked DCE not to assist Departnent of
Energy contractor enployees fromfiling clains but to
hi nder such applications with the process the DOE is
attenpting to create had been an appropriate response
to congressional intent.

This | aw was passed on a bipartisan basis to
correct the wongs of the past and to provide |ong-
overdue conpensation for the civilian soldiers of the
Cold War. W can never truly repay themfor their
service or nmake them whol e again is obvious, but the
Departnment of Energy does not even seemto be naking a

good faith attenpt to assist themto receive the

EXECUTI VE COURT REPORTERS, | NC.
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15
conpensation they deserve is a mmjor disappointnent.

Thank you, and |I’'d be glad to answer any
questi ons.

MR. CARY: Thank you very nuch.

The next speaker this norning will be Dr.
Laura Wel ch, representing the Wrker Advocacy Advisory
Conmmi tt ee.

DR. WELCH. Good norni ng.

I’m Laura Welch. |’ man occupati onal
physician, and I’ m here on behalf of Steve Markow tz,
who is a physician also on the Wrker Advocacy Advisory
Commi tt ee.

Steve asked if | could present his conments.
| amalso on the conmttee and have reviewed his
comments. The comrents are | onger than what |’ m going
to discuss in the witten comments, and I’mgoing to
hi ghl i ght some of the points.

So, |I’mpresenting the cormments on behal f of
Steve but al so on behalf of the W rker Advocacy
Advi sory Committee, which is a federal advisory
comm ttee which was appoi nted by the Departnent of
Energy to provide the departnment with advice about the
portion of the Energy Enpl oyees Cccupational |I1lness

Conpensati on Programthat addresses state workers’

EXECUTI VE COURT REPORTERS, | NC.
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16
conpensation clainms for occupational diseases, and the
comments |’ m presenting today were endorsed by a
majority of the commttee.

Al so attached to ny comments are a letter
sent by the conmttee to Secretary Abraham in August
whi ch detail and were reviewed by all the commttee and
was a consensus of the commtt ee.

There are several areas. The first one is
the use of state-based workers’ conpensation criteria,
and we thought that was really one of the nost
significant problens with the proposed regul ation.

The proposed regul ation would require a claim
nmeet state criteria as determ ned by the Departnent of
Energy, and we think this is a fundanental flaw with
the regul ati on.

The proposed approach undermni nes the clear
intent of the Act to facilitate the flow of workers’
conpensation to claimants with occupational diseases
caused by toxic exposures.

In Subpart D, Congress addressed specifically
sonme of the nobst egregious barriers that prevent
wor kers from obt ai ni ng needed conpensati on benefits.

As part of this, the Congress established physician

panels as a way to make expertise in occupationa

EXECUTI VE COURT REPORTERS, | NC.
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17
medi ci ne avail abl e t hroughout the nation, and Congress
directed the Departnent of Energy not to contest clains
i n which the physician panels have found occupati onal
causat i on.

The purpose of Subpart D was to encourage
cl ose cooperati on between the Departnent of Energy and
state workers’ conpensation systens to overcone a
historic pattern of denial of workers’ conpensation
benefits for Departnment of Energy workers and to
reconcile the current state workers’ conpensation
systens with the needs of these Departnent of Energy
wor kers that are not well served.

So, it then makes absolutely no sense for the
Department of Energy to resurrect voluntarily and
t hrough rul enaking the barriers in state workers’
conpensati on systens that have been used to deny
conpensation to deserving workers in the past.

Through the proposed rules, the Departnent of
Energy voluntarily recreates all of the old barriers to
t he paynent of conpensation. It nmakes no sense for the
Federal Governnment to undertake a very substantia
effort to provide for proper review of nedical
causati on by physician experts drawn from around the

nati on not to contest valid clains, only then to revise

EXECUTI VE COURT REPORTERS, | NC.
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18
a set of state-based |egal and adm nistrative barriers
to deny otherwi se-valid clains. To do so contravenes
the will of Congress.

We believe the proposed use of state-based
criteria is flawed because we find no evidence in
Subpart D of the EEQ CPA that the Departnent of Energy
has the authority to use state-based criteria in this
manner. W believe the intent of the legislation is
for the validity of a claimunder Subpart D to be
determ ned based on the physician panel determ nation.

In place of using additional state-based
criteria, we have proposed the equival ent of voluntary
paynent of workers’ conpensation clainms that many
enpl oyers undertake under existing state systens when
the enployer is satisfied with the nerit of the claim
In essence, enployers may wai ve many def enses when they
choose to pay these clains and waive themfor a variety
of reasons.

Thus, we argue that given the underlying
intent of the Act to rectify past injustice, the
Departnment of Energy should apply relatively |iberal
standards. We believe that Item3 in Section 852.5 and
Itens B and Cin Section 852.6 should be del eted, and

the renni nder of Section 852.6 be witten inits

EXECUTI VE COURT REPORTERS, | NC.
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19
entirety.

The second issue is an issue of causation and
how it’s defined in the proposed | anguage.

We don’t believe that Section 852.7 gives
adequat e gui dance to physician panels about causality,
and we strongly recommend replacing the word "cause" in
Part B wth the word "contri buted, aggravated or
caused". This is in accordance with how many state
wor kers’ conpensati on systens have defined causation

In addition, we disagree that the physician
panel s shoul d use state-based criteria to make
judgnments about causality. The proper domai n of
physi cians with expertise in occupational nedicine is
to render a judgnment about nedical causation. That
j udgnment of nedical causation will not vary fromstate
to state but asking the physicians to | ook at state-
based criteria will cause variety fromstate to state,
and so we recommend that 852.11(c)(4) be del et ed.

The third point addresses review of physician
panel determ nations, and we think that the proposed
| anguage gives the Departnment of Energy excess freedom
to review, re-review panel determ nations, and nore
detail on that is in the witten comrents.

We note that the proposed rul es make no

EXECUTI VE COURT REPORTERS, | NC.
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20
al l owmance for the Departnent of Energy to pay any
medi cal expenses associated with clains, and we think
that’'s the legitimate, inportant and limted role that
the departnent can play in this rule.

The departnent should pay for expenses
claimants incur specifically as a result of nedical
tests that the physician panels request in order to
make a final determ nation. The anount of this testing
will be limted, and we’d |like to point out that in the
absence of such paynents, the Departnent of Energy wl|
generate enornous ill will fromclaimnts who are
outside the panel to undergo tests and to pay for them
thensel ves and then his claimis denied, so they' re
worse off financially than they were before they sent
in an application, and as we’ve pointed out, we think
this will be very limted, based on sone previous
experience with the Fernald Panel .

We'd like to point out that no process is in
pl ace for devel opment of full occupational histories
and exposure records for clainmants, which is an
essential responsibility, and we urge the departnent to
make sure sufficient staff and assistance is avail able
to fulfill this responsibility.

The proposed regul ati ons suggest the entire

EXECUTI VE COURT REPORTERS, | NC.
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21
burden for devel opnent of necessary information for a
claimrests on the claimant, but we would like to see
addi ti onal sections on how the Departnent of Energy is
going to assist the clainmants.

Thank you. | have summari zed very quickly
what the advisory commttee has put together, and as |
said, there’s nore detail on these in the witten
comment s.

MR. CARY: Thank you very nuch.

The next speaker is Gayl on Hansen, who' s a
wor ker at | NEEL.

MR HANSON. [|'d Iike you to know that I'ma
little bit out of ny confort zone here this norning.
I"d like to give a little history about nysel f.

My nane is Gayl on Hanson. |’ve worked at the
| daho Nati onal Engi neering and Environnental Laboratory
for the last 29 years as a welder first class. |
started in the early '70s on the LOFT Project and
finished the LOFT Project. | worked on it fromcradle
to grave.

| also worked in the fuel assenbly for the
LOFT Fuel, and nost recently, |1’ve worked with the
transfer of the TM fuel to dry storage at Intec.

|’ mnot an expert on worknmans' conpensation,

EXECUTI VE COURT REPORTERS, | NC.
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but I can tell you that | don’t know of anyone at the
| NEEL who has been awar ded conpensation for an
occupational disease. | have noise-induced hearing
| oss nyself, but the state does not cover noi se-induced
hearing | oss, and | see that the DOE refuses to include
hearing | oss in the proposed rul es.

It’s a real injustice to workers in weapons
conpl ex where noise levels are incredibly high, and |
bel i eve that our nedical testing program has found that
al nost 90 percent of the workers tested had hearing
probl enms. There’s one gentleman who actually was
i nvolved in a boiler explosion several years ago at the
| NEEL.

At that tine, the state bought him one
hearing aid which was a contraption that he didn't use.
Once this programwas put in place, we filed a state
claimwth the state workmans’ conp over the phone, and
apparently they gave himthe okay to say yeah, you're
covered, go get it. He ordered the hearing aid. Wen
the hearing aid canme in, they refused to pay for it.

He handed it back to the vendor that give it to him
So, hearing loss, even though it’s from an acci dent,
was denied in that case.

Before | begin discussing the proposed rul es,

EXECUTI VE COURT REPORTERS, | NC.
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| want to talk a little bit about the INEEL and its
hazards and why | think the state conpensation system
Is the wong vehicle for conpensati ng DOE workers for
di seases caused by toxic exposures in the workpl ace.

As a worker, | feel | work for the Federal

Governnent, not the EG&Gs, the Lockheeds, the Bechtels,

etc. | feel we should have been covered under a
federal workmans’ conp rule, one that was -- would be
nore -- do nore justice to us workers in federal jobs.

| have a good friend that works for the
Bonnevill e Power Adm nistration. This gentl eman,
tal ked to hi mabout our plight with nuclear workers,
etc., and he said, "Well, you should have worked for
Bonneville Power. W fall under that federal program
W don’t have to worry about the state.” This is
di sheartening to ne.

You know, the INEEL covers 890 square m | es.
It’s alnost the size of Rhode Island, and it was once
the site of the largest concentration of nuclear
reactors in the world. There's 52 nucl ear reactors
were built there over the years.

| NEEL wor kers have and still have nunerous
hazar dous exposures, including radiation, uranium

pl utoni um asbestos, |ead, cadm um chlorinated
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solvents, nercury, beryllium acids and nickel. It’s
m ndboggl i ng the | egacy that we have there.

You know, | used to ride the bus with a
gentl eman naned Cint Jensen. Sone of you may know of
the name. | worked with himwhen he was a pipefitter
in our group. He transferred down to the Speci al
Machi ne Capability Project, the one that nakes the
shi el ding for depl eted uraniumshielding for Arny
t anks.

Jensen was a production technician with over
20 years of experience on the job, and, you know, he
started getting sick and rai sed concerns about it wth
the contractor about his exposures with this depleted
urani um and ot her unknown chem cal s.

The contractor denied himnedi cal |eave and

wor kers’ conpensation. Jensen becanme a whistl ebl owner,

and for this, he was ostracized at the plant. | got on
the bus. No one would set with this individual. It
was |i ke he wasn't there. | sat with himon the bus,

tried to be a friend to himand |let himknow that he
had sone support fromfederal workers, and this guy is
a sick person, and he’'s not a person that | feel would
have dreaned this up.

They actually had -- DOE and DOL hired an
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occupational nedical physician to investigate his
conpl aint, and here’s what she found. Lack of on-site
expertise in industrial hygiene at SMC, little sanpling
data for any substance, except depleted uranium and
the bioassay programat SMC required a full review, and
there was spot checks for basic el enents of an
i ndustrial hygi ene were | acking.

You know, there’ s no chemical data to speak
of at the INEEL. They kept pretty good records of
radi ati on exposures, but when it cones right down to
chem cals, they really have nothing. |In 1997, when we
started the Wirker Health Protection Program we had to
do the needs assessnent.

W nmet with Dr. Creighton, who was a site
medi cal director, in his office, and he -- we asked him
what he had on -- for records for chemcals on site,
and he pointed to the shelf on the wall that had a few
boxes in it, but he says, "W're in the process of
desi gning that perspective chem cal nonitoring program
for the site.”

Under Mark Giffin's direction, he’'s an
i ndustrial hygienist that we use for PACE, | conducted
over 20 risk mapping sessions at the INEEL, and |I'd

like to relate a story of a reporter who was
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i nterview ng a bank robber, and she asked the bank
robber, "Now, why do you rob banks?" He said, "Well
that’'s where the noney is."

So, what | want to say is who el se better
knows those sites and what the hazards they dealt with
and the things they were exposed to and in the anmounts
of than the workers that actually worked in these
hazards that was there?

W talk a little bit about risk mapping here.
For those of you who don’t know what risk mapping is,
visualize in your garage, you and your wife go out to
your garage. You're going to identify hazards in the
garage. There may be chem cals on a shelf, pesticides,
herbi cides, etc. There may be grinders, welding
machi nes, drill presses. These are hazards that we
know that are in our own garage at hone, and in our
home, we al so have hazards in the kitchen, under the
si nk, above the -- in the nedicine cabinet.

Well, just like in our hones, things change.
Wien we have small children in our home, we took care
of things different than, say, there’'s just twd. Well,
at the I NEEL, these buildings have been used for nany
different processes over the years. Wat one worker

sees as the | ayout of the plant, another worker sees it
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conpletely different. They have different chem cals,
different hazards at different tine frames. But it is
an excellent tool and vehicle for reconstructing these
hazards that they were exposed to.

Al t hough 1’ m not an expert on wor kmans’

conpensation, | have becone famliar with provisions of
t he Energy Enpl oyees Cccupational 111 ness and
Conpensation Act 2000. | educate forner workers on the

Act during educational workshops we hold as part of the
Wrker Health Protection Programevery two weeks. |

thi nk our programis unique for this, educating our
former workers, and | should not be surprised that DOE
has definitely bypassed the intent of this Subtitle D
of the EEQ CP.

I nstead of setting up procedures that woul d
actually make it easier for these workers to file their
wor kmans’ conp cl ai s, the DOE has proposed rul es that
just set up another |ayer of bureaucracy whose final
outconme is subject to the worker to the state
conpensation hurdles the Act sought to avoid.

You know, many DCE wor kers, including nyself,
we devel oped a cautious optim smabout the DOE in the
past years. In the workshop, we got up, and we told

our folks that, you know, DOE is working with you fol ks
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on this. W’re trying to make restitution for things

that’s been done in the past, but, you know, |’ m
starting to -- after | ooking at sone of the changes
here, | see that maybe you may once again be reverting

back to what we used to visualize.

Section 852.3 of the proposed rule calls for
an individual to obtain application for review and
assi stance fromthe programoffice, the resource center
for many DOE-sponsored Fornmer Worker Program | n order
to provide any neani ngful assistance to these
claimants, the fornmer worker needs to -- we need to
reconstruct these chem cal exposures at the facility,
and | feel we are the only ones in a unique position to
be able to do this.

We know t he workers, and we have their trust,
so we can conduct nore interviews and risk mapping
sessions, and we have worker investigators that has
actually worked with NIl OSH and dose reconstructi on on-
site that are willing to help us with this program

DCE must provi de sone resources for us to do
this and all ow the Fornmer Workers Programto conduct
t hese exposure assessnments. It is our experience that
very little, if any, information on exposures to toxic

agents was included by the contractor or DOE within an
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i ndi vi dual s personnel file.

If I went and asked for ny personnel file,
radi ati on records, yes, occupational hazards, other
than | ead testing now, which has only cone into place
in the last 10 years, 10 years ago, | didn't even know
what an industrial hygienist was on site. W relied
upon what was called "health physicist”, and that was a
pretty inpressive title, | thought. W expected them
to help us identify the hazards. W had safety
engi neers did the same, but now we have a variety of
trained folks in the workplace as industri al
hygi eni sts. Anyway, there’s no data out there.

You know, | very nuch fear, and | want to say
this fromthe bottomof nmy heart, that no worker wll
ever receive a state conpensation award, at least in
| daho. The proposed rule states that DOE may, to the
extent permtted, not allow -- not an all owabl e cost
under DCE contract is no deterrent because the
contesting the claimw || be cheaper than paying it

once the clains are contested.

If we have a chilling effect -- it will have
a chilling effect upon the workers filing clains. The
proposal says that the contractors will pass on the

expense of the clains to DOE fromthe state, but |
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believe that this will not be effective unless there's
sonmething witten formally that DOE does reinburse the
cost of this conpensation.

Dr. Creighton is on our advisory board, that
we neet twice a year on the Worker Health Protection
Program and in a personal conversation fromhim he
pretty well told us that they are going to fight every
claimthat is placed in front of them [It’s going to
be the worker’s burden of proof that this actually
happened.

Subtitle D of the Act calls for DCE to review
an application for only two things, the claimant worked
for a DOE contractor and the illness or death may have
been related to the enploynent at the DOE facility.

Now, DCE is now going to insert a third
condition, that the worker neet state eligibility
requi rements before an application can be submtted to
t he physicians panel. DCE solicits coment on whet her
t hese proposed conditions are appropriate, and I would
refer them back to the Act for guidance.

Under 7 of Section 3602 of the Act, Findings,
the sense of Congress, it states, "Existing information
i ndi cates that the state workmans’ conpensation

prograns do not provide a uniform neans of ensuring
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adequat e conpensation for the types of occupationa
i1l nesses and di seases that relate to enpl oyees at
these sites.”

You know, how can DCE justify allow ng states
to identify the applicable criteria used to determ ne
the validity of the conpensation claimbefore the claim
even goes to the physician panel? | thought the
pur pose of the physicians panel was to overcone sone of
the obstacles of the state conpensation system and set
up uni form standards by which the physicians wll
determ ne whether the illness is job-rel ated.

Further, since DOE has obligated itself the
right to interpret state conpensation | aws and deci de
whi ch cases should go to the physicians panel on the
basis of state criteria for the consideration of
adm ssibility of clains, the state agreenents refer to
the Act are to allow DOE to provide assistance to the
sick worker in filing the clai munder the appropriate
state workers’ conpensation system not to hanper it.

I’d ask you not to have anot her |ayer of
bur eaucracy pl aced before these workers, and when | say
wor kers, |’ m saying possibly the widows of these
workers. It’s very disheartening for ne to work with

these wi dows and see their plight when this is com ng
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down.

In closing here, you know, there’s billions
of dollars being spent on clean-up work at DCE
facilities, and a fraction of that is being spent on
wor kers who worked in the known hazards. During our
educati onal workshops, we have people from around the
| NEEL seated at tables, and they discuss the
shortcom ngs of the Wirker Health Protection Program

The people who work for the prinme contractor,
for instance, the Phillips, the Aerojets, the EGGs,
the Lockheeds, the Bechtels, over the course of years
has no access to prescription benefits once they reach
the age of 65. They are asked to go out and find your
own suppl enment, but if | worked for Argonne or if |
wor ked for DOE, at age 65, | could have carried or |
could carry as a supplenent insurance ny previous
I nsurance which would give nme prescription benefits.

So, we have hundreds of workers after 65 that

are on their own, not available to get the prescription

benefits. | feel this is a real inequity with the BBW
Retirement Program | nentioned it personally with Bab
Cook when she was director at the site. It all boils

down to funds, but nonetheless, | see themtaking funds

out of the DOE or our retirenment program as an
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incentive to pay workers to | eave early, but they
cannot cover this added benefits.

| feel that I’mthe nouthpiece for thousands
of other workers at the site, and 1'd like to
abbreviate what |1’ve said here today, and I’'Il close.
The state workman conp | aws do not cover hearing |oss.
Asbestos is one that’s never been covered in the state
of ldaho. The INEEL is so spread out and conpl ex, so
many di fferent hazards are there, and there is no data
for chem cal exposures and none in personnel files.

The only way to gather data is through formner
wor kers, through this risk mappi ng and wor ker
i nvestigators, and our contractor nedical director
personally told ne that they would fight their clains.

DCE is not following the intent of Subtitle
D. They have just set up another |ayer of bureaucracy.
The Forner Workers Program needs to reconstruct these
chem cal exposures at the facilities, and we need the
resources to do this. W need a formal witten
requi rement that DOE gets reinbursed for these costs of
conpensation. W don't need a third row that the
wor ker nmeets the state requirenents. Every state
wor ker conp rules are different, as you well know.

No exposure records are there to back up
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these claimants and their clains. DOE decides what
cases goes to the state, and why is DOE hearing our
appeal on a decision? They hold a hearing on appeal
for decision which actually was issued by the DCE
office. | mean, they are listening to an appeal by
their own people, you know, and I haven't touched on
state laws, you know. There's such things as filing
times that we’ve had to work with, etc.

| just hope that what |’ve said here today
w Il be taken back to your folks, and hopefully we'll
have a ki nder, gentler |aw.

Thank you.

MR. CARY: Thank you very nuch.

The next speaker this norning is Janes
El | enberger from PACE

MR. ELLENBERGER: Thank you, M. Secretary,
for the opportunity to appear here and to comrent on
t hese rul es.

I want to particularly thank Gayl on Hanson,
who we just heard from who' s a PACE nenber from | daho
Fal I s, 1daho, and Jeanne C sco, who's a PACE nenber
from Portsnouth, Chio, who have traveled here to
testify on these rules. They are just two of thousands

of PACE nenbers and i ndeed tens of thousands of union
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menbers in the 12 unions that Jordan Barab nentioned to
you at various DCE sites who would |ike to be able to
comment and have sone input on these proposed rules.

| apol ogize to those in the audi ence for not
havi ng sufficient copies of nmy testinony to nake them
available to all of you. | was hoping that the
departnment woul d have copied them For any of those
who would |ike to have copies, please see ne at a break
or after the testinony, and |I’'ll take your nane and
gladly send you a copy of ny remarks.

My nane is JimEllenberger. | ama
consultant to the Paper Allied Industrial Chem cal and
Energy Workers International Union. It is a union that
represents over 320,000 workers in the chem cal
energy, pulp, paper, and nuclear fields, auto supply
fields, in this country.

We represent workers, production workers at
11 DCE sites. W represent tens of thousands of
wor kers, fornmer workers who worked at numerous DOE
facilities and for DOE contractors and atom c weapons
enpl oyers.

| also serve, as Dr. Laura Welch and Jeanne
Cisco, here in this hearing as a nenber of the Federa

Advisory Committee to the Departnent of Energy’ s Ofice
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of Worker Advocacy. This commttee, as you know, was
appoi nted by Secretary Ri chardson to provide advice and
gui dance to the departnent as it was noving forward to
i mpl enent its responsibilities under the Energy
Enpl oyees QOccupational 111 ness Conpensati on Program Act
that was passed in Cctober of |ast year.

I, for nearly two decades, covered workers’
conpensation for the AFL-CI O at the national level. |
am recogni zed as a resource throughout the |abor
novenment on workers’ conpensation issues. | know
wor kers’ conpensation at the state level, and I'm
recogni zed by those in the industry and in the enployer
communi ty as sonmeone who understands and knows workers’
conpensati on

| am one of the founding nenbers of the
Nat i onal Acadeny of Social I|Insurance, and | serve on
its Steering Commttee on Wrkers’ Conpensati on.

PACE has witten to the Secretary and to the
Deputy Secretary, and we have expressed to you, M.
Secretary, our strong feelings and advice that we
bel i eve the departnent should have nore than one
hearing here in Washington and nore than one hearing in
the field.

As | look around, | nean, | don’t want to
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belittle anyone’s participation here, but having one
hearing in Washington, D.C., popul ated by peopl e who
don't work in this field, is really outrageous. These
heari ngs ought to be in the field. They ought to be
avai l able to people who work in the conplex, so that
they can comment on the inpact of these proposed rul es
on their situation. To do otherwise is really to short
change and short shrift the rights of the people that
we really are trying to protect and represent.

So, I'’mglad to hear that there will be an
additional hearing in the field. | think, PACE thinks
very strongly that there ought to be nore than just one
addi tional hearing in the field. You nentioned that
you' re going to try and pick a location that nakes it
nost convenient to the greatest nunber of people.

It’s very difficult when you re going from
South Carolina and Georgia all the way to Washi ngton
State, fromthe Southwest to the Northeast. | nean, we
real ly shoul d have nore than one field hearing. How
many? | don’t know, but obviously we feel strongly
that there should be hearings that are accessible to
peopl e who work in this conpl ex.

Il would like to request -- |’ve participated

i n a nunber of public hearings on governnent-proposed
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regul ati ons, none at the Departnent of Energy but
certainly at other departnents, and I would like to
request, if it’s at all possible, to have an
opportunity after all the w tnesses have presented
their testinony to answer questions or to meke
rebuttals of positions that are presented here.

| realize this is a judgnment call on your
part, and | would al so support that this opportunity be
granted to all other w tnesses, but it’s sonething that
| feel would be inportant to try and nmake sure that
peopl e’ s viewpoints and positions are clearly
under st ood and represent ed.

The whol e rational e behi nd the Energy
Enpl oyees Qccupational 111 ness Conpensation Program Act
was the failure of workers’ conpensation at the state
| evel to take care of people who were nade ill as a
result of their work in defending this country by being
i nvolved in the production of nuclear weapons. That’s
why the Congress acted. That's why the Departnent of
Energy reversed decades of opposition to conpensating
these workers over the |ast couple of years and
supported the enactnent of this law. That’'s the entire
rational e.

Now, we tried, we tried very hard to nmake
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sure that we covered as nmany occupational illnesses in
the Act as we could, and the Congress said no, we're
goingtolimt it to those illnesses resulting from
three toxic substances, radiation, beryllium and
silica, in a very narrow sense.

What they said beyond that was that we, the
Congress of the United States, want to nake sure that
workers in this conplex are conpensated, and we're
going to do that by telling the United States
Governnent that they' re supposed to assist these
workers file clainms in the appropriate states. Notice
what | said, "assist these workers", not erect
roadbl ocks, not attenpt to deny these workers their
opportunity to collect benefits that they' re entitled
to.

The | aw gave you, the Departnent of Energy,
very specific and straightforward tasks. Under
Subtitle D, the Congress directed the Secretary of
Energy to assist contractor enployees whose illness or
death nmay have been related to enpl oynent at a DOE
facility. Assist contractor enployees in filing clains
under the appropriate state workers’ conpensation
progr ans.

| nportantly, the Energy Departnent was not
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permtted to oppose these clainms and was given
I nportant powers to ensure DCE contractors woul d not
fight these clains. That was the rationale, and that
Is in Subtitle D of the Act.

Unfortunately, the rules that were proposed
by the Departnent of Energy in early Septenber
circunmvent the intent of Congress in this regard. It’s
an amazi ng i nstance of back-sliding as far as PACE is
concerned and, | believe, other unions who represent
workers in this conplex because these rules will permt
the Departnent of Energy to bl ock the subm ssion of
cases, of clains to the physician panels that were
created under Subtitle D to determ ne whether or not
the conditions arose out of and in the course of
enpl oynent .

I’ mgoing to focus very briefly on a couple
of aspects of the proposed rules, and I’m going to end
up by suggesting that you’ ve m ssed the essenti al
el ement of what the |law s asking you to do.

The first problemin the proposed rules is
the agreenents that you are to reach with the states.
You have interpreted that under Subtitle D as entitling
you to work out arrangenents with the states. 1Is it

those agreenents or for the specific purpose of
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permtting the departnent to provide assistance to DOE
contractor enployees? Provide assistance to themin
filing clains and state workers’ conpensation | aw.

In order to do that, you have to have MOUs
Wth states to give you standing, so that the state
wll permt you to provide assistance. |If you put
yourself in the shoes of a state, in the place of a
state, all of a sudden, the Federal Governnent has
passed a |l aw saying we're going to help workers with
their state workers’ conpensation cl ains.

Wel |, the states, understandably the Congress
recogni zes, the states are going to want to have an
agreenment with you, recognizing your right and your
responsibility to assist those workers. The states are
not going to be anxi ous and happy about you
interpreting their |aws.

Now, | don’t see anybody in this audi ence of
peopl e who have cone to testify fromany state agency,
but I knowin talking to a lot of them that they're
very unhappy about the Departnent of Energy putting
itself up there as sone sort of arbiter as to what
their law permits or provides. That’'s not what the
Congress intended and that's certainly not what states

want .
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What the Congress intended was for the
Departnment of Energy to hel p workers. The rule that
you proposed perverts that intent. You want to set
forth ternms and conditions for dealing with these
applications, and the Act does not ask, order or permt
the departnent to do so.

Your agreenents with states should sinply be
an agreenent between the Secretary and a state that
permts the Departnent of Energy to provide assistance
to those claimnts and to provide procedures for such
assi st ance.

The second issue | want to tal k about is
satisfying state criteria. Were in the statute does
the aw permt the Departnent of Energy to screen those
applications, where a worker cones into a resource
center or calls you or over the Internet or in any
ot her fashion says | have an illness, and I want to
file an application to have ny case submitted to a
physi cian panel? Were in the statute does it permt
the Departnent of Energy to screen those applications
on sonme sort of basis depending on state |law, state
criteria?

| have | ooked. |’'ve |ooked. | have | ooked.

It aint in the law, and you shouldn’t be doing it, and
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you should tell your general counsel or whoever’s
responsi ble for that that you can’'t do it. You have no
busi ness interpreting state laws. That’'s the job of
t he states.

What this |law, what Subtitle D says is for
you to assist claimants in their applications, and you
do that by meking sure that if they neet the criteria
in the law, and there are two of them and the first is
whet her the applicant has submtted reasonabl e evi dence
that the claimwas filed on behalf of sonebody who
wor ked, who nmet the requirenents of being a covered
enpl oyee in the systemfor a DOE contractor, and,
secondly, whether or not the illness or death may have
been related to enploynent at a DCE facility. Those
are the two issues that you need to determ ne whet her
or not they’'ve been net in order for the application to
be submtted to a physicians panel.

Decades of experience that we have
representing workers with state workers’ conpensation
| aws have taught us and have denonstrated very clearly
that the states have erected nunerous hurdl es and
bl ocks to the adm ssion of these clains.

We don’t need the Departnent of Energy to act

as a surrogate for the state, not even at the request
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of the state, as a surrogate for the state to bl ock
t hese cl ai ns.

Panel determ nations. The |aw very sinply
says the panels, the physician panels to be established
under Subtitle D, are to determ ne whether the illness
or death arose out of and in the course of enploynent.
It doesn’t say anything about prina facie cases or nore
likely than not or as likely as not. It sinply says
arising out of and in the course of enploynent.

What you need to do in |laying down the
regul ations and the rules for these physician panels is
to be helpful to those panels and to nmake sure that
t hey understand that in determ ning that question,
arising out of and in the course of enploynent, that
they consider all exposures to toxic substances at DOCE
facilities that contributed to, exacerbated, aggravated
or caused the illness or death. That's what the
direction, the guidance to the physician panels ought
to provide.

Re- exam nati on of physician panel
determ nations. Your rules go far beyond what the |aw
provi des. The | aw provides sinply that the Secretary
is allowed to review a panel’s determ nation, to

consider the information, relevant and new i nfornati on
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that wasn’t reasonably available at the tinme of the
panel s deliberation, and the basis used by the panel
to reach its determ nation, but what you are proposing
in the rules is far too open-ended. You' re putting in
words |ike quality assurance and any situation that the
program of fice deens or would constitute good cause to
submt the determ nation to re-exam nation, doubt by
the programoffice that the evidence supports the
determ nati on.

The need for consistency. Those words don’t
exist in the law, and they sinply have been put in the
regul ati ons fromour point of viewto allow you to
erect further blocks to the determ nations, the
positive determ nati ons made by panels, and
incidentally, before | forget it, | want to nake sure
that | revisit this state criteria business.

| ve tal ked about our opposition to the
departnent acting as a screen by determ ni ng whet her or
not these applications neet state-specific criteria.

In the rules, you al so propose that at your request,
t he physicians panel would have to nake a simlar
determ nati on.

That is just plain wong, and anyone with an

ounce of experience with state workers’ conpensation
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wll tell you that physicians are asked to nake nedi cal
judgnments and determ nati ons about causality, not |egal
determ nati ons about conpensability. That does not
belong in the rules. It ought to be excised, renoved
and obliterated fromyour thought patterns.

Assi stance to claimants. |’ve |ooked in your
proposed rules for instances where you have el aborat ed
on or described in detail the assistance that you, at
the direction and the intent of Congress, intend to
provide to claimants who are filing applications to
have their case go before physician panels, and,
unfortunately, | don't find it.

What | find is a request that applicants
submt signed rel eases, so that you can get access to
their private nmedical histories, so that you can get
access to their wage histories and so forth and so on,
but nothing in these rules indicates clearly what the
departnment will do to provide assistance to claimants
who cone in and say | need to have mny application
submtted to a physicians panel. You need to address
that question. You need to address it clearly.

The one instance where you do provi de sone
i nformati on about assistance you' re going to give to

claimants is only after their case is approved by a
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physi ci ans panel s, where a physicians panel has found
that their condition arose out of and in the course of
enpl oynent, and there, you provide assi stance, you say
you' re going to provide assistance in the filing of a
state claim and that you re going to advise your
contractors not to contest these clains.

That’ s an enpty pronm se of assistance, given
all of the roadbl ocks that you ve erected prior to that
point. So, you need to go back and revisit in the rule
the assistance that you' re actually going to give to
wor kers, that the Congress intended that you give to
wor kers.

Finally, I want to close by saying you really
need to go back here to the law and to | ook at the
central problem The central problemis howis the
Departnment of Energy going to pay for these clains?

Unl ess you provide guidance in these rules as to how
the departnent is going to shoulder this econonic
responsibility, we will be back here next year and the
year after and a decade and two decades down the road
havi ng the sane argunent and benvani ng the sane facts
that nobody is getting conpensati on.

You' ve got to bite the bullet. You ve got to

determne within the departnent howit is you re going
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to pay for these clainms. Your contractors aren’t going
to take it out of their current budgets. Insurance
conpani es aren’t going to go back on policies that they
wrote 20 or 30 years ago and just willy-nilly agree to
pay these cl ains.

You' ve got to tell the world and workers how
it is you intend to pay these clains. Until that’s
done, nothing positive can be said about really
provi ding assi stance to workers who got ill making
nucl ear weapons that won the Cold War.

Thank you very much. 1’d be glad to answer
any questions that you have.

MR. CARY: Thank you. Are there any
questions?

(No response)

MR. CARY: Regarding your request for
rebuttal at the end of the hearing, 1'Il entertain that
for any of the folks here. Once we’'re through with the
speakers that are on the agenda, we’'ll allow five
m nutes of additional tine, so you can comment or rebut
for any of the fol ks who are here.

MR. ELLENBERGER: Thank you very nuch.

MR. CARY: The next speaker is George Jones

of the Building and Constructions Trades Division for
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AFL-Cl O

MR. JONES: Good norning. How are you?

Prior to getting started, there are copies of
nmy statenent and the statenent that | submtted on
behal f of President Sullivan of the Building Trades
avai |l abl e for everyone.

Secondly, 1'd like to just reiterate
sonet hing that JimElIlenberger said. You have your
hearings for Yucca Muwuntain in the state of Nevada, and
you have three hearings, plus your set-up on
t el ecommuni cati on and everything, and then you have
heari ngs on a subject that affects the worker, the one
that’'s | east able to travel to Washi ngton and
everything, and you had the one here, and now you're
going to schedul e one nore.

Pl ease realize the workers don't have the
resources to go. You need to have hearings close to
where these people |live because you won't really hear
their story unless you do.

My nane is CGeorge Jones, and |I'mthe
Governnent Rel ati ons Representative for the Building
and Construction Trades Departnent, AFL-CIO | have a
statenment that I1'd like to present to you today, and

I’mal so submtting a nore detail ed statenent on behal f
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of President Sullivan of the Buil ding Trades concerning
t he proposed gui deli nes.

Qur comments are submtted on behalf of all
buil ding trade-affiliated international unions and the
several hundred thousand nenbers of these unions who
have been enpl oyed at DOE facilities throughout our
country.

I’"d also like to et you know that | have
firsthand experience working at a DOE facility. | was
enpl oyed for many years at the DOE Oak Ri dge
Reservation. | have personally w tnessed the
dedi cation of our menbers to the m ssion of the
depart nent.

Unfortunately, 1’ve al so known of the
difficulties and problens that our workers have had
with illness and the inability for themto receive the
appropriate treatnent from workers’ conpensation

The basic problemw th the current proposed
rules is that the departnment is proposing to create the
equi val ent of a clainms adjudication systemthat is not
contenpl ated by the statute or congressional intent.

The proposed rule inappropriately defers to
I ndi vi dual states regarding the rules of causation and

as a conseqgquence sets up an unworkabl e and unfair
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system

The nore likely than not criteria for
causati on noves the goal post beyond where Congress
i ntended by creating a nore stringent barrier for
victins to overcone. Congress intended these rules to
be a relatively sinple and straightforward way for the
departnment to assist workers in obtaining benefits
under their state workers’ conpensation program They
drafted |l egislation for a physicians panel to determ ne
whet her the illness arose out of and in the course of
enpl oynent .

The statute then authorized the departnent to
pay the clains through a mechani sm whereby DOE woul d
instruct the contractor not to defend the claimin the
state system thereby setting the stage for the
contractor to bill the cost of that claimback to the
DCE.

However, what we have in this proposed rule
turns Congress’s intent on its head. This rule, if
allowed to becone final, sets up a systemthat is
al nost certainly going to nake sure that workers do not
recei ve benefits, that their clains will not be
processed or approved, and that in reality would only

provi de a very narrow wi ndow for very few clainmants to
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recei ve any benefits.

There are two fundanental areas where we
di spute DOE's interpretation of the Act. First,
Congress did not intend for DOE to foll ow state
conpensation statutes regarding eligibility, causality
and tineliness. These deficiencies were acknow edged
by the departnent in public hearings in 2000 and in
town hall neetings during the Summer of 2001

Clearly, Congress recogni zed that toxic
i1l nesses had been caused by work at DCE facilities and
al so recogni zed that the state statutes did not provide
the renedies for these toxic illnesses that workers
shoul d be entitled to.

Accordingly, we therefore believe that DOE
must consider its interpretation of congressional
intent and replace its current interpretation with the
one whi ch Congress intended; nanely, that uniform
nati onal standards be established for eligibility and
causality that can be applied by the physicians panel
and paynent of benefits be based on what the state
statutes provide, once DOE has accepted the cl ai mbased
on the findings of the physician panel.

Second. Congress did not intend that DOCE

contractors or their insurers be responsible for paying
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these retroactive clains. In many instances, the
contractors no longer exist. This is particularly true
for the | egacy side.

The DCE position stated in the proposed rule
Is contrary to interpretation of the statute presented
by the departnent throughout nunerous public neetings
and hearings, where they clearly stated the intent to
find ways to pay for these clains in such a manner that
they could not be charged to any contractor or insurer
W t hout having sonme nechani sm for identifying or
rei mbursing the contractors or insurance carriers for
t hese costs.

Accordi ngly, DCE should w thdraw the proposed
i nterpretation of congressional intent and replace its
current interpretation with the one which Congress
I ntended; nanely, DOE will reinburse contractors or
their carriers for any clai mpaynent nade under
Subtitle D, provided that the contractor or insurance
carrier agrees to abide by the intent of DOE Notice
350.6 to accept valid clains.

There are several other matters of concern
Evidentiary requirenments. 1In Section 852.7, the rule
defines the burden of proof to be nmet as being nore

than likely than not rather than as likely as not
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standard used el sewhere in the Act.

The rule provides no justification for this
definition, except to say its definition is nore
consistent with the proof of causation required by the
Act’ s provision for the physicians panels. In truth,
the whole rationale of the Act is that DOE i nposes
toxi c hazards on workers, and that DOE uses the state
laws to the fullest to deny workers conpensations for
the ill nesses caused by these hazards.

To correct this, the Act as a whol e nust be
seen as a renedy of this history. Therefore, for DCE
to pick the nore limted of the two standards for
burden of proof is inconsistent with congressional
intent. The difference between the two standards for
pur poses of determ nation of causality nay be nore
t heoretical than real

Nonet hel ess, DCE, by choosing a standard that
clearly gives the inpression of being tougher on the
cl ai mant, once again sends the wong nessage to the
cl ai mant and agai n unnecessarily ratchets up the burden
upon the cl ai mant.

The role of the physicians panel. The proper
domai n of physicians wth expertise in occupational

medicine is to render a judgnment about nedical
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causation. They are to bring to bear the full
knowl edge avail able for all medically-rel evant
di sci plines, such as biol ogy, epidem ol ogy, toxicology
and pat hol ogy, to the question about the relationship
bet ween a set of exposures and subsequent ill ness.
That judgnment about nedical causation will not vary
fromstate to state because it depends on biol ogy, not
on legal or admnistrative interventions.

Physi ci ans panel s shoul d base their decision
only on nedically-relevant factors. Physicians panels
that review DOE cl ai ns shoul d not be asked to consi der
any legal or admnistrative refinenents of causal
criteria in making their determ nation

Therefore, Section 852.11(b)(4) should be
del et ed.

The obligation of DOE to assi st workers.

W'd also like to use this opportunity to raise the

i nportant issue regarding the process that DOE has nade
in fulfilling its |egal obligation under Subpart D of
EEQ CPA to assi st DOE workers obtain conpensation.

W have serious concerns that the claim
filing and processing systens that are being put into
place will not provide the pronpt access and resol ution

t hat have been prom sed by DOCE
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Resource centers staff are not trained to
assenbl e the information necessary for Subtitle D
claims. Cdainmants have said that they' re not receiving
necessary assi stance in the devel opnent of their
enpl oynent and exposure history, a task that DOCE
clearly must fulfill under the Act.

Claimants are not being alerted to the state
forms that nust be conpleted or to the need to identify
an enpl oyer for a state claim Costs to claimants of
duplication of nedical records are sonetines
prohi bitive and could be controlled in sone states if
requested under state workers’ conpensation guidelines.
No process is yet in place for the devel opnment of the
full occupational histories and exposure records for
cl ai mants, an essential DCE responsibility under
Subtitle D.

It now appears that the necessary conponents
to nove ahead with inplenentation of Subtitle D of the
Act may not be in place until the end of cal endar year
2001 at the earliest. 1In the neantine, clainmnts my
have clains denied in the state workers’ conpensation
systemthat they may be unable to reopen |ater.

DCE is charged by the Act with assisting

claimants. W urge DOE to provide sufficient staff and
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assist the claimants so their clains nmade under
Subtitle D receive pronpt and fair consideration.

In conclusion, we believe that the departnent
has sorely m ssed the mark in the proposed guidelines.
The aimof this legislation was to inprove the victims
ability to pursue a claim These proposals,
unfortunately, will nmake it no easier and nmuch nore
difficult for workers to successfully process a claim
at DOE and then in the state system

The Buil di ng Construction Trades Depart nent
is commtted to not only helping its nenbers but all
wor kers who are enployed at DCE facilities and suffered
the illnesses that have | ed to Congress enacting this
progr am

W are commtted to working with the
departnent to achi eve a workabl e set of guidelines for
physicians as we are commtted to working with the
Departnment of Labor to assure that its part of the
programis fair and equitable to clai mants.

In closing, it’s not part of ny statenent,
but | renenber early Decenber |ast year attending a
reception. It was a celebration of this | aw being
passed. It was held over at the Senate Ofice

Bui |l di ng. Fred Thonpson provi ded the chanber, and the
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AFL and the Building Trades hosted it. There were many
DOE people there. There was a bipartisan
representation from Congress, and it was because peopl e
t hought that with this Act, they had done sonet hing
good.

Senat or Voynavich, | renenber, he was really,
you know, enthusiastic, and he said, "This is the first
pi ece of legislation |I’ve ever passed that | felt |ike
really benefitted one of nmy constituents.”

Now, we’re back here, and we’'re replow ng the
same ground. All the issues that are being brought up
here so far today were covered in town hall neetings
because we foresaw all this comng up with the workers’
conp, and it was -- it’s taking care of DOE's going to
do this and DOE' s going to do that, and now we’' re back
to square one, and it doesn’'t seemfair and that is not
fair for the workers

Thank you.

MR. CARY: Thank you.

Qur next speaker is Jeanne Cisco, who's a
menber of PACE, working at the Portsnouth Gaseous
D ffusion Plant.

M5. CISCO. | amJeanne Cisco. | ama

producti on process operator fromthe Gaseous Diffusion
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Pl ant in Portsnouth, Ohio.

| amcurrently serving as the PACE Local 5689
Wor kers’ Conpensation Representative. | have worked at
the plant for 27 years.

The Departnent of Energy has recently
adm tted to exposing our people to toxic exposures for
years with little or no nonitoring. The exposure data
at our plant was found to be omtted, m ssing and
mani pul at ed, which now i ndicates no statistically
significant exposures to our workers.

The Departnent of Energy representatives have
visited the site in the past and heard nmany tragic
stories of our workers and their wi dows and w dowers.
These testinonies concern the illnesses that no doubt
were as a result of working at the Gaseous Diffusion
Pl ant .

I can understand why the Departnent of Energy
chose one public neeting on this rule which is held
mles away fromour plant and our workers. You don’t
want to listen to their cries of protest against these
sadl y-deficient rules.

Qur legislators |istened to the past and
present workers and worked very hard to enact a law to

assist themand their famlies in their plight. The
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| aw was supposed to relieve the burden of proof of the
potential claimant and to minimze the admnistrative
hurdl es of the state conpensation systens. It was al so
I ntended to expedite conpensation paid to valid clains.

The spirit and intent of this | aw was
presented to us by the Departnent of Energy with an
open-arned apol ogy across the country and a pronmise to
assi st former and sick workers.

The proposed physician panel rule angers ne
but certainly doesn’t surprise ne. Since | have worked
at the plant for 27 years, | amwell aware of the self-
regul ati ng practices of the Departnent of Energy and
its contractors. This isn't the first time that | have
been to Washington, D.C., in an attenpt to appeal to
the Departnent of Energy for a sense of justice.

Qur nenbers picketed the Departnent of Energy
during a lengthy health and safety strike in 1979,
aski ng for independent exposure nonitoring and an
i nvestigation of the Departnment of Energy’'s Safety
Prograns. W were obviously unsuccessful.

As the plant union’ s workers’ conpensation
representative, | amfaced with the task of proving
how, when and where our workers were exposed to toxic

subst ances t hroughout the years in order to support

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© 00 N o O b~ wWw N PP

N NN NN R R R R R R R R R R
A W N P O © 0O N O O M W N B O

61
their workers’ conpensation clains.

There is little or no docunentation of
exposures avail able. The existing health and safety
i nci dent reports are inconplete and m sl eading. |
think it is ironic that the Departnent of Energy is to
assi st our workers in filing these clains. Qur
| egi sl ators were aware that the Departnent of Energy
and its contractors hold what little history there is
of our exposures.

Al so, the Departnent of Energy was aware of
the deficiencies of the recordkeepi ng of the exposures.
These sanme records of exposures, although inconplete
with many deficiencies, are now being or planned to be
used in workers’ conpensation hearings agai nst the
cl ai mant s.

In regards to the proposed physicians panel
rule, I wish to speak generally to the rule since the
needed changes are too nunmerous to identify in this
testinony. Throughout this rule, the word "shall" has
been changed to "nust", and in the absence of the
definition and the words "assist contractor enpl oyee”

i ndi cates the Departnent of Energy sinply does not want
to assune any responsibility for itself.

The Secretary’'s reviewis only to determ ne

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© 00 N oo O b W N PP

N NN NN R R R R R R R R R R
A W N P O © 0O N O O b W N B O

62
if the applicant was a contractor enployee and if the
applicant may have a work-related illness. These are
the only two determ nations authorized before the
Secretary submts the application to the physicians
panel .

The physi cians panel then determ nes whet her
the illness or death arose out of and in the course of
enpl oynent at a DOE facility. The rule states that the
Secretary shall assist the enployee in obtaining
evi dence relevant to the panel’s deliberations. The
assi stance shoul d i nclude paying for additional nedical
exans and expenses to attend these exans as well as any
ot her information the physicians panel would require.

The Secretary shall accept the panel’s
determ nation in the absence of evidence to the
contrary. This |anguage clearly indicates the burden
of proof is on the contractor and not the claimant. W
know we have seen the contractor use the inconplete and
questi onabl e exposure data agai nst the clai mant.

The rule indicates a worker eligible for
federal conpensation under the Act is excluded fromthe
state conpensation for the sanme illness. The intent of
the Act was to ensure all those who apply for federal

conpensation will be eligible for state conpensation
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The rule indicates that the state will set
the validity standards for screening applications for
subm ssion to the physicians panel. This is not the
intent of the Act. The criteria are specific in
st at ut e.

The assi stance that the Departnent of Energy
shoul d provide is to assure there is docunentation of
the enpl oyee as a contractor enpl oyee, what toxic
chem cal s the applicant was exposed to, when the
applicant was enployed at the DCE facility, and where
and how they were exposed. Also, they should obtain a
physi ci ans panel review for docunentation of causality
and how t hey based that determ nation

The DOE shoul d instruct and enforce the
contractors not to fight the claim The DOE shoul d
al so ensure that the conpensation be paid wthout the
exi stence of state issues, statute of limtation,
| at ency period issues, exans by inappropriate
physi ci ans and any of the other well-known barriers
used in state workers’ conpensation

The validity of the claimbased on the
assi stance by DCE to prepare the claimis detern ned
before entering the state system for conpensation.

Thi s evidence should be presented to the applicable
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state for conpensation per the state | aws.

The only issue that should be federal is the
use of a uniformcausality standard for the nedica
panel. This should trigger w thout contest paynent for
the claimby the DOE' s responsi ble contractor.

As a nenber of the Worker Advocacy Advisory
Commttee, | have voiced concern of the unwilling payer
on numerous occasions. This is an extrenely inportant
i ssue to many of our nuclear facilities. | find the
rule silent on this issue.

It is ny understanding that DOE is to step in
as the willing payer. It is also ny understanding that
when a consensus cannot be reached by the physicians
panel, the application would automatically be sent to a
second panel .

I work with the PACE Wrker Health Protection
Program at Portsnouth. In review ng hundreds of
medi cal and work histories obtained from Gak R dge, the
exposures are generally zero. The nedical records are
witten to protect the contractors from workers’
conpensati on cl ai ns.

The DCE is literally useless in proving a
wor kers’ conpensation claim Qur workers do not know

the technical issues related to their exposures. They
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were not informed of the details of the processes and
where the toxic chemcals were |ocated in these
bui |l di ngs, let alone report the details of when and
where they were exposed.

Al so, the nonitoring prograns were not
adequate in nonitoring for long-term| ow dose
exposures. The indication of the special cohort status
not applying to applicants for state claimputs not
only us as claimants in the inpossible position of
cl ai m ng sonet hi ng we cannot prove, it puts DOE in an
I npossi bl e position of adequately assisting these
workers in their application for a state claim This
Is a necessity before a physicians panel can nmake a
determ nation. W ask the DOE to do this. After all,
they are the ones that hold the key to our known
exposure histories.

Thank you.

MR. CARY: Thank you very nuch.

The next speaker is Richard MIller with the
Gover nnent Accountability Project.

MR MLLER W have two nicrophones today,
see. |Is that because they didn't think I could speak
| oudl y enough wi thout even one?

M5. KIMPAN. We want to hear you tw ce as
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wel | .

MR. MLLER  Good norning.

My nane is Richard MIller. | amenployed by
the Governnent Accountability Project, which is a non-
profit law firmand public interest organi zati on which
represents the interests of workers who have suffered
retaliation for raising concerns about the workpl ace.

W al so advocate on behal f of workers
interested in the enforcenent of health and safety
standards and specific acts of whistleblow ng, and GAP
has a programto track, educate and advocate on issues
related to the inplenentation of the Energy Enpl oyees
Act to which | will refer hereafter as sinply the Act.

GAP has offices in Washington, D.C., and
Seattl e.

First, 1'"d like to thank you for holding the
heari ng today. Although sonme have requested the Labor
Departnment hol d hearings on their rul emaking, we did
not get one. W’re delighted you ve held at |east one.

We woul d, however, request that you hold one
at OGak Ridge. There have been nunmerous requests that
at | east we have received fromfol ks there who woul d
like to talk to you about the rule, and in Espanol a,

New Mexi co.
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That is not to say that behind ne there
aren’t representatives perhaps from Senator Harry
Reed’ s office who woul d argue there should be one in
Las Vegas as wel|.

Nevert hel ess, we would at | east request that
you t hi nk about both New Mexi co and Tennessee when you
| ook at your |ist of future prospective hearings.

In Section 852.5 of the rule, the claimnts/
applicants nust neet three criteria. The first is that
it nmust be filed by or on behalf of a former DCE
contractor enployee, and this is consistent with the
Act .

The second is that the application nust
denmonstrate that the illness or death or at | east
all eged was related to the claimant’s enpl oynent, and
again that being a responsibility of the physicians
panel ultimately, nonethel ess was contained within the
Act .

Item 3, although DOE was aut horized under the
Act to enter into MOUs with the state, the regulation
says that the MOU with the state will identify the
applicable criteria used to determne the validity of
wor kers’ conp clains within that state and adopt that

criteria for the initial screening process by the
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program of fi ce.

Well, first, I would just coment at the
outset that the specific state eligibility criteria are
not in the proposed rule, and we're forced to coment
on what we think that criteria will be, rather than
havi ng actual know edge of what the criteria will be.
In other words, we’re comenting on a black box.

This lack of clarity, | would just
underscore, is also in violation of Executive O der
12988 on Civil Justice Reformwhich states that federa
agencies will provide clear |egal standard for affected
conduct. DOE should publish the criteria listed in
each MOU so we can address the MOUs directly one at a
tine.

Secondly, at the outset, | think it is
i mportant to understand that the intent of Congress was
to take advantage of the Energy Departnent’s powers of
procurenment with respect to its contractors.

This rule is not about preenpting state
wor kers’ conpensation law. It’s about DOE using its
powers of procurenment. Unfortunately, the proposed
rul e contravenes legislative intent to establish
uni form federal standards by inserting state worker

conpensation criteria as a prerequisite for federa
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assi st ance.

Now, this is a real problem where DOE al ready
has control over its self-insured contractors, and it
woul d be very helpful if the departnment woul d nake
public the list of all of its M&O and M& contractors,
perhaps put it in the docket, because it is our
under st andi ng that every single one of your M&O and MBI
contractors are now today, as we sit here, self-insured
at least up to a mllion dollars per claim

If that's the case, then DOE already has the
power to direct its contractors to stand in and pay
these clains, and we don’t have to really worry about
whet her or not we’'re going to preenpt state | aw here
because it’'s very sinple. The statutes in every state
permt the enployer to sinply waive their objection or
def ense.

Now, as others have stated, this rule defeats
the legislative intent by erecting enpl oyer defenses
under state worker conp |aw that claimnts woul d
al ready confront without the assistance fromthe DOE
progr am

In fact, | can think of no one who woul d not
have al ready won under an existing state law that wll

now be eligible for state conp through the assistance
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of DOE. Under the proposed rule, DOE s assistance, as
ot hers have stated, is not really assistance at all
Rat her, DCE has created an unnecessary barrier that
wll frustrate an already-difficult process, and
chal l enge DOE, and not particularly the Ofice of
Wor ker Advocacy but those who are responsible for this
rule, to identify the particular cases that would
benefit from DOE s assi stance, especially where the
cl ai mant has al ready been rejected by the state.

Is there a single case where soneone has been
shot down by the state where they can now cone back to
you and get assistance and get benefits under your
particular progran? | think the answer is there are
none.

In the preanble to the draft rule, DOE
asserts that the intention of the new federal |aw was
not to create a federal uniformsystemof eligibility
for benefits under state conp | aws.

Let me just quote you fromthe preanble. The
rule states, "The Act does not require DCE to prescribe
such standards", and "there’s nothing in the Act or the
| egi sl ative history indicating that Congress intended
to bypass state law." W disagree, and we will review

the legislative history with you.
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Before that, let nme just distinguish what
Congress did not do. Congress did not give DOE
specific statutory authority to interpret the standards
as up to 50 state worker conpensation systens, nor did
Congress review the legal authority to condition a
physi ci ans panel review upon this, neani ng DOE s,
federal agency’s interpretation of state | aw

Furt hernore, DCE does not have any
| egi sl ative direction from Congress to use nmenorandum
of agreenents to inpose state criteria as a
prerequisite to submtting a claimto a physicians
panel in order to inpose state criteria for
occupational causality on a physicians panel.

In fact, the DCE rul e defies congressiona
i ntent by inposing nunerous obstacles contained in the
state conp prograns that Congress sought to circunmvent
t hrough the Federal Assistance Program and particularly
t hrough DOE' s powers of procurenent.

As ot hers have noted, in the President’s
Nat i onal Econom ¢ Council Report, which was issued on
March 31st, 2000, declared that state worker
conpensati on systens were found to have nunerous
limtations with respect to conpensating workers for

occupational illnesses, and | draw the distinction
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between ill nesses and injuries.

Additionally, this report found that state
wor ker conpensation prograns are particularly ill-
suited due to statutes of limtations, varying
difficult burdens of proof with respect to causati on,
and proving who's the last injurious enployer when
there are nultiple contractors.

The report was submitted to Congress, and
this report served as the foundation for altering DOE s
and contractors’ posture with respect to chall engi ng
state worker conp clains and that’s key. The purpose
of this law was to change the contractors’ posture with
respect to challenging state conp cl ai ns.

Congress in no respect preenpted state conp
| aws, and instead, it provided a neans of working
around these laws for a narrow class of contractor
enpl oyees, and let ne just point to sonme of the
congressi onal testinony that underscores this point.

First, Assistant Secretary of Energy David
M chael s, when he testified before the Senate Labor
Commttee, also known as Health Commttee, on May 15t h,
2000, stated that "given the inherent differences anong
state worker conp systens, the National Econom c

Counci| Working G oup concluded that a DOE contractor

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© 00 N o o b~ wWw N PP

N NN NN R R R R R R R R R R
A W N P O © 0O N O O b W N B O

73
wor ker cannot expect the sanme treatnent in two states,
no matter how simlar the illness, the facility, the
work and the inconme rate.”

The Bureau of Workers’ Conpensation for the
State of Chio testified at the same May 15th hearing in
Col unbus, GChio. "Wile we believe workers’
conpensati on should, w thout a doubt, be regul ated at
the state level, this specific instance could benefit
from federal assistance.”

Senat or Voynavi ch stated, when he testified
bef ore the House Judiciary Commttee, during a hearing
on Septenber 21st, that "many of these workers have
tried to seek restitution through their state bureaus
of worker conpensation. Unfortunately, the vast
maj ority of these clains have been denied; denied
because state bureau of worker conpensation do not have
the facilities or the resources necessary to adequately
respond to the occupational illnesses unique to our
def ense establishnent.”

Senat or Voynavi ch was a | ead co-sponsor of
this |egislation.

Congressman Udall, a | ead sponsor in the
House, referred to the need for efficient, uniformand

adequat e systens of conpensation. Congresswonman Marcy
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Kapt ur of Onhi o, another co-sponsor, stated, "The only
practical conpensation programfor these workers is a
federal program The nunerous differences between
state conp prograns would result in an inequitable
treatment of workers in simlar situations. For
fairness sake," she said, "a federal workers’
conpensation programfor these workers is inperative."

The congresswonan went on to state that
"workers suffering fromthese diseases are a federal
responsibility. They worked in our national defense
i ndustry. They suffered because of that work. These
Col d War heroes deserve to be conpensated for their
suffering and their |oss and shoul d be conpensated
equitably. This cannot be done if their conpensation
Is determ ned under 50 different state laws. Equity
demands federal jurisdiction.™

And Congressnman Ed Whitfield from Kent ucky,
anot her | ead sponsor, said, "I urge the subconmmttee to
give these sick workers or their fam|lies neani ngful
conpensati on packages that acknow edges the damage done
and treats their clains in a tinmely and equitable
manner by a governnent agency that is experienced in
processi ng these types of clains.

My constituents don’t understand
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jurisdictional problens, and they don’t understand why
their governnent seens reluctant to conpensate themfor
i1l nesses resulting from exposure to hazardous
materials they had no know edge or control over. The
gover nnment must assune its responsibility.”

Then let’s go fromthere to legislative
i ntent because again these are hearing records. These
are not necessarily comrittee reports or the kind of
formal | egislative history that maybe | awyers woul d
prefer to ook at. Let’s go to the preanble and the
findings of the Act.

In the Act, it says that "state worker
conpensati on prograns do not provide a uniform neans of
ensuri ng adequate conpensation.”™ The law s findings go
on to state that "fairness and equity, the governnent
shoul d have an efficient, uniformand adequate
conpensation system"” The purpose in Section 3611 of
the Act restates that position, again enphasizing that
t he conpensation prograns should be tinely, uniform and
adequat e.

So, when your preanble to the rule states
that there is no legislative history to support the
contention that you shoul d be establishing a federal

standard for causation and applying it to your
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contractors and urging themnot to contest the clains
on a uniform federal basis, that person, whoever wote
that part of the preanble, had not done their honework
wWith respect to legislative history, and we woul d urge
them whoever they are, to go back and take anot her
| ook.

Further, there’s no |legislative history that
cancer and berylliumand silica clains, which are
handl ed at the Labor Departnent, clearly on a uniform
federal basis, should be treated one way while al
other illnesses are not addressed by uniformcriteria
as your rule proposes. No where in any of the hearing
records or Floor statenents does Congress draw that
distinction, and | have reviewed every single Floor
statenent on this subject in the Congressional Record.

Rat her, the congressional | anguage speaks
broadly to injury and the need for establishing
uniformty. Congress’s continuous enphasis on the
inefficient and inequality of state worker conp systens
and the need for the Federal CGovernnment to correct that
systemis established with the statenents of the
drafters and supporters of this |egislation.

Am | running out of tinme, Steve?

MR. CARY: Pr oceed.
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MR. M LLER  Thank you.

The preanble to the DCE rul e, proposed rule,
rai ses an interesting question. How do you address
wor ker conpensation clainms where the DOE contractor or
subcontractor is not self-insured? Because this
ci rcunstance seens to lay the predicate for the
proposed rule to follow.

First, as we know, there are former DOE
contractors and subcontractors who were not self-

i nsured. They were insured through either purchased
I nsurance contracts or through participation in special
state funds.

In the past, contractors purchased from
people like Aetna and Liberty Mitual, and in these
cases, as DOE points out in its preanble, it does not
have control over the insurance conpanies or the
speci al state funds who can contest clains that are
deenmed work-rel ated by the physicians panel, and for
this reason, the rule concludes state | aw shoul d
control the activities and the interpretations of the
Energy Departnent and its panel.

First of all, and as your Wbrker Advisory
Comm ttee has pointed out, DCE can step in to the

vacuumin these circunmstances and pay the claim DOE
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can reinburse insurers for the cost of paying these
clainms or DOE can arrange to hold the insurers harnl ess
for the cost of the claimand direct its current MO or
its M& contractors sinply to pay the clains.

These are workable -- okay. These are
wor kabl e sol utions that are not nentioned anywhere in
the rul emaking notice, yet this is precisely the advice
that DCE has received fromits federally-chartered
advi sory conm ttee.

DCE shoul d al so be aware, in fact I'm
enbarrassed to say because of the people in front of ne
here today that | need to be advising you, that those
at least who will end up reviewing this record should
be aware, that its staff who prepared draft rules in
June of 2001, which adhered far nore closely to
| egislative intent. These rules called for physician
panels to sinply review clains after proof of
enpl oynent had been validated. They didn't require any
state criteria to be applied to determ nations of
eligibility. These determ nations, after review by the
program office director, would have been binding on the
line prograns. They woul d have been binding on the
contractors.

Now, | have attached a copy of the June 8th
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rule in draft form what is |isted as a panel reg
conpl ete draft of 6/8/ 01, to this particular testinony,
and what | would like to know, if you can advi se us,
that would be fine, and if not, that’'s fine as well,
who in the Departnent of Energy chose to deviate from
the draft approach on the 8th of June which sinply
adhered to the legislative intent, and that we wound up
with the perverted rule, the rule that conpletely
perverts congressional intent, in front of us today.

What happened between the 8th of June and the
publication of this rule? Who is specifically
responsi ble for turning the rulemaking on its head and
the statute on its head? Wi ch individuals? Which
of fices? Which political appointees?

Well, the way that can be best acconplished
fromour perspective is a very sinple request for
di scl osure. W would |ike to have you place in the
publ i ¢ docket all nenoranda and docunents which led to
t he devel opnent and subsequent rejection of the staff
proposal of June 8th of 2001

Further, we would request the disclosure in
the public docunent of all dockets -- docunents which
led to the issuance of the proposed rule, including al

of the concurrence chai ns and nenoranda that were
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associated with them and all of the options that were
given to the decisionmakers, and who they are.

It appears, as Jim Ell enberger before ne
stated, that this is really about noney, that this is
about how much is this going to cost, the June 8th rule
versus the rule we have today.

In the preanble to the rul emaking, it says
that the "estimated cost of this rule in clains paid
will be $3 million a year nationwi de on average over
the next 10 years or about 30 odd mllion dollars over
a 10-year period."

Now, | reviewed the sanme report by Ashford,
Cal der, Hattis and Stone of July of 1996 that was
submtted to the Departnent of Energy when it was
eval uati ng changes to worker conpensation, and they, in
1995 dollars, estinmated that the average fatal cancer
case is $240,000, and the average non-fatal cancer case
aver ages $52, 000.

I don’t know how many fatal cancer cases are
going to get covered with a $3 mllion-a-year
nati onwi de estimate covering the size population we're
dealing with, but nmy hunch is that the reason is that
there will be very, very few, that this is really about

costs, and it’s about howis DOE going to pay for this,

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© 00 N o o b~ wWw N PP

N NN NN R R R R R R R R R R
A W N P O © 0O N O O M W N B O

81
and if the issue is it’s discretionary appropriations
dollars conpeting with |line programactivity, then
let’s cone out and say it, be honest and say how nuch
is it really going to cost to do the June 8th rule?
How nmuch is it going to cost to conpensate people as
Congress had intended?

It’s up to Congress to appropriate the funds.
Put the ball back in their court. Tell Congress,
here’s what it’s really going to cost, and then if
Congress doesn’t want to cone up with the funds, you're
not left catching the spears as you are this norning
fromthe nunerous commenters on this rule.

Finally, we would al so agree and reiterate
that the standard of nore likely than not has to be
nore |ikely than not defined as caused, contributed, or
aggravated or exacerbated the illness or death. To
sinply say that it is nore probable than not that it
caused it inposes a |legal construct when what we're
really dealing with is the question of nedica
causation, and there should be a distinction drawn in
your rul e between what constitutes nedical causation
versus what constitutes a |legal invention or
adm ni strative invention of causation.

We thank you for your hard work. W know
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that the Ofice of Wrker Advocacy has been trying to
do a good job, and we appreciate your efforts today.

Thank you.

MR. CARY: Thank you.

The next speaker is Bruce Wod of the
Anerican | nsurance Associ ation.

Good nor ni ng.

MR. WOOD: Thank you, M. Chairman.

I"’mfeeling Iike the odd man out this
norning. My views are considerably different in nmany
respects fromthe testinony that you ve heard so far
today, and | think that if I could, | guess, begin
where ny statenent concluded, and I’'ll go back to ny
statenent, but | think that what you ve heard this
norni ng expressing real frustrations with your
proposal, and | enpathize with you, is a perfect
exanpl e of poor drafting by the Congress, the raising
of expectations, unrealistic expectations about what a
statute is intended to do, and in this, | don't -- I'm
not blam ng the departnent for what it has proposed.

My comments or really my focus is nore
directed toward the statute and those who drafted it.
| think Subtitle D was very poorly conceived in nmany

respects. In a fewrespects, it was well drafted, but
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in many respects not well drafted and not well thought
through. But you're stuck with it, and for now, we’'re
stuck with it, and it’'s clear that there are nany who
believe that the statute requires adoption of a federa
program essentially a federal programof state
wor kers’ conp.

A few of your w tnesses have said no, that
really isn't what it does, but clearly they pretty much
believe and intend that soneone qualifying under the
Departnment of Labor Program the federal -- the purely
federal entitlenent aspect of this, should
automatically qualify under state, yet that’s not what
the statute says, and words are hard things to get
around, and | think that if there is interest in
creating a truly federal programfor these workers that
preenpts state workers’ conp | aw or establishes
standards, that is a debate that is not properly before
this agency. 1It’'s a debate that should take place up
the street with full recognition that that debate is
really a nuch broader debate.

It’s not just about beryllium exposure or
silica exposure. It creates a fundanmental issue of
federalism and it creates an issue of federalismwth

respect to the role of the Federal Governnent vis a vis
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the states with respect to our nation’s ol dest soci al
I nsurance system

W' ve had this debate before. There are a
few of us, like ny friend JimElIlenberger and I and
Kat e Ki npan, who renenber back in the 1970s when there
was a decade-| ong debate about federalizing workers’
conpensation or setting federal standards for state
wor kers’ conp.

The National Conm ssion on State Wrkmans’
Conpensation Laws, which issued its report in 1972, set
a nunber of -- made a nunber of reconmendations for the
states to adopt, and in the absence of the states
nmeeting sone of those reconmendations, they deened
essential, that they recomend that the Congress step
in and establish federal standards.

Well, there was a debate i medi ately, w thout
giving the states really any tinme, there was a debate
i mredi ately about that issue. The states inproved
their prograns quite a bit through the 1970s, but there
was never any legislation that even got out of either
one of the Labor commttees.

The enployers in this country and in
particular saw that as an -- and the states thensel ves

saw that as an inproper intrusion into their authority.
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Enpl oyers saw it properly as a huge cost increase
w t hout any kind of offsetting cost reductions, and the
i ssue pretty nuch died at the end of the 1970s and the
early 1980s.

It comes back fromtime to tinme in various
guises, and this is one of them So, it is, you know,
through that prismthat mnmy organization | ooks at this
proposal and | ooks at Subtitle D and tries to ascertain
what in God s nane the Congress really neant to do.

It sounds |ike the Congress really neant to
do several things at once. No big surprise there
really. But what it didn't do, what it clearly did not
do, is intend to preenpt state workers’ conp | aws.

O herwise, it could have clearly done that pretty
straightforwardly. No.

It provides a mechanismfor certainly at the
very | east for devel opi ng evi dence, nore infornmation,
nore data, to help workers down the line in filing
their clains, in getting their clains approved, but it
doesn’t mandate a |legal standard. It doesn’t mandate
that states adopt and incorporate factual
determ nati ons made here at the state level. It
doesn’t mandate that at all, and it certainly, by its

ternms, does not mandate the states to carry out a
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federal programin a manner that woul d be inconsistent
with the 10t h Amendnent.

Now, the regulations can’'t prescribe for you
may go ahead through your MOUs and inpl enent the
statute in that way. That woul d i ndeed rai se a nunber
of constitutional concerns, 10th Amendnent anong them
But you need not do that, and I think -- and |’ m goi ng
to skip through a good deal of this statenent rather
qui ckly.

| think that the key role that this agency
can play, sort of sifting through all that we’ ve heard
here, is to assist in developing the evidence. 1It’s
not so much for many of these workers who may have been
wrongly denied conpensation. It’s not so nuch an
i ndi ctment of the state conp acts per se. It sounds to
me that it’s nore of an indictnment perhaps of this
departnment over the years or its predecessor agencies.
It certainly focuses on and spotlights a problemin the
devel opnent of information, evidence data, that is used
in developing a claim

A nention was nmade of the President’s report,
the National Econom c¢ Conmmission report, and it’s an
interesting report. | don’t agree. W don’t agree

with the prem ses of -- and the concl usions of that
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report, but one of the facts struck ne.

Wiile there is a finding in the legislation
that stems froma finding in this report that state
conp acts don’t respond, the report itself states that
not many clains are filed.

That rai ses another interesting question, of
course, why clains aren’'t filed to begin with, but even
if they are filed, certainly under any |aw, unless one
is sinply going to throw out the w ndow, you know, the
rul es of evidence and pay anybody just sinply based on
the fact that they present a piece of paper that says
I’msick, there’s got to be sone infornmation to support
that claim and if the information isn’t forthcom ng
for various reasons, it’s awfully hard for any system
i ncluding the state conp system to respond.

So, | think reading through your proposal,
you' ve tried to do, | think, a good job of bridging the
gap, of trying to neet what you see as Congress’s
strong interest in hel ping these injured workers but
recogni zing at the sane tine that you don’t have the
authority to sinply supersede state conp | aws, and
think trying to help workers in devel opi ng evi dence
that may be introduced at the state |evel, under

governing state conp rules of evidence, is an
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appropriate function and an appropriate role of this
agency.

But | don’t think it goes any further than
that because | don’'t think that you have the authority
to make |l egal determnations. | don't think you have
the authority to nake factual determ nations, |egal and
factual, that are inposed through MOUs on state conp
agencies. | don’t think that’s what the statute says,
i f nothing el se.

But certainly devel oping the evidence and
then at the state | evel pursuing the state adjudicatory
rules, giving the parties a chance to -- and the
adj udi catory systemto work is an appropriate function.

So, | think that one of the areas | would
just point out specifically in the regs that give us
some concerns, the agency does not have the authority
to override insurance contracts.

An i nsurance conpany who wites a policy for
an insured contractor wites that policy and
establishes the price for that policy, naking certain
underwriting assunptions based upon its underwiting
judgnment, its evaluation of perspective |aws under that
state’s conp system

Under the Tennessee conp systemor the Chio
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conp system the Kentucky conp system it all differs
because the benefit structure and the anticipated | oss
in that category of enploynent would differ from
jurisdiction to jurisdiction. That's how underwiters
do their job. That's how policies are priced.

There isn’t the authority to step in and
I npose contrary to those -- to that contract
requi renments that force the paynent of benefits beyond
what was negotiated in that contract. |’ mnot saying
your regulations do that, but as | nentioned in a
nunber of places throughout the statenent, if the
regul ati ons take the next step in negotiating MoUs, if
that’s what the MOUs do, then it raises sone
significant, | think, constitutional problens,
regul atory takings of governnent contracts, due
pr ocess.

The statute does not lay out, and neither do
the regul ati ons, any neans for an enpl oyer, whether a
sel f-insured enpl oyer or an insured enployer, its
i nsurer essentially, to participate in the process, the
factual devel opnent process before the panel of
physi ci ans and before the Secretary here.

It is entirely a one-sided process. There is

appropriately given a process by which a worker may
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appeal a prelimnary determ nation, but there’ s no
process for the other side.

Now, clearly, due process would require, if
you' re going to take that determ nation and attenpt to
i npose it through MOUs on the states, due process would
require there to be an opportunity for the other side
to be able to introduce evidence, contest the rel evancy
of evidence, cross-exam ne w tnesses, so on and so on.

So, | think if I have any specific
recommendati on here, one recomrendati on m ght be to
provi de, no matter what el se you do, you m ght provide
an adj udi catory process before the panel and before the
Secretary, but even that said, even if you were to do
that, there is no way, | think, constitutionally under
the statute that you can take that determ nation and
sinply inpose it on the state.

Al'l of the factual determ nations, any
prelimnary | egal determ nations will necessarily need
to be subject to and filter through the nornal state
wor kers’ conpensati on adj udi catory system process.

Finally, and I'll conclude, | nentioned
bef ore, you know, the raising of expectations, and
there is, as | say in the statenent, an unfortunate

precedent for this with the Black Lung Program which
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goes back many years, and it was first enacted in 1969
to neet what were then considered to be legitinate
clains, to pay legitimate clains of victins of coa
wor kers’ pneunobconi osi s, based upon a finding in
Congress that states did not cover CWP.

But the program was supposed to be tenporary,
just a few years. States were going to inprove their
progranms. The Secretary was going to qualify state
prograns and that would be it. WIlIl, in just a few
years, the whole programtook on an entirely different
character, becane pernmanent, becane a pernmanent
entitlement. |Insurer interests were inplicated because
enpl oyer financial interests were inplicated, and the
programto this day is nmulti-billions of dollars,
hundreds of billions of dollars spent, no end in sight.

One of the driving forces through the
devel opnent of that programwas the raising of
political expectations of what the program coul d
provide, it was going to provide, and when those
expectations weren’'t net, there were a | ot of mad
i njured workers and fam lies who nmarched back up to the
Hi Il and confronted the political patrons of that
programto force changes, |iberalization, and that was

the history of the programthrough the 1970s, the end
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result of which, there was a great exanple, | think, of
constituency politics, whether you favored the program
or not, and a perfect exanple of the adage that says
the problemis not that Congress doesn’t respond,
sonetines it responds too well, is that you have a
mul ti-hundred billion dollar entitlenent nonster on
your hands.

For those who are considering changi ng the
| aw, whether it’s Subtitle D or the rest of it, there
is that to bear in m nd about raising expectations and
what product raising expectations can, you know,
produce.

So, with that, I think I wll conclude. If
you have any questions, I1’'I|l be glad to answer them

MR. CARY: Thank you very nuch.

The next speaker is Peter Lichty fromthe
Uni versity of California.

DR. LICHTY: Good norning.

My nane is Dr. Peter Lichty, and I amthe
Cccupati onal Medi ci ne Manager for the Law ence Berkel ey
Nat i onal Laboratory.

| am here today to present comrents fromthe
University of California regarding recently-proposed

regul ati ons governi ng the physician panels created
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under the Energy Enpl oyees Cccupational 11 ness
Conpensati on Program Act.
Wth ne today are Ellen Castille, Attorney

with the Ofice of the Laboratory Counsel, with | egal

oversight responsibility for risk nmanagenent at the Los

Al anos National Laboratory, and Bob Perko, Manager of
the Staff Relations Division which includes risk
managenment and wor kers’ conpensation for the Law ence
Li vernore National Laboratory.

As you know, the University of California
operates these three Departnent of Energy National
Laboratories. Two of these national |aboratories are
| ocated in California and one in New Mexico, although
we al so have enployees in other states and the District
of Col unbi a.

Conpensati ng enpl oyees for occupati onal
i1l nesses is not a new activity. Over the years,
enpl oyees of the University of California at the
nati onal | aboratories have been conpensated for
asbestosis, |leukema, berylliumlung disease, chronic
bronchitis and other illnesses.

The University of California is perfectly
wlling to and routinely does accept |egal

responsibility as defined by the California and New
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Mexi co | abor codes under the jurisdiction of the
Wor kers’ Conpensation Appeals Board in California and
Wor ker s’ Conpensation Adm nistration in New Mexico.

The California Labor Code established
wor kers’ conpensation benefits in 1913. Over the
years, a variety of adjustnents have been nmade to the
Labor Code covering such subjects as apportionnent of
cunul ative trauma cl ai ns, including asbestos exposures,
conpensation for chem cal sensitivity, issues in
determ ning | egal causation and occupational illness
| at ency peri ods.

There are no illnesses excluded fromthe
California Wrkers’ Conpensation System The genera
standard of proof is that an ill ness nust be nore
likely than not in California or as a nedical
probability in New Mexico, caused or aggravated by
occupati onal exposures.

As a state agency, the University of
California is responsible to the taxpayers for the w se
use of their noney, and the | aboratories are
responsi ble for the use of federal tax dollars. This
means that prior to accepting a claim the university
shoul d verify that occupational illness clainms were

caused by University of California enploynent.
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California state law allows the university to
take up to 90 days to verify enploynent, verify
exposure, and seek an expert nedical opinion as to
causation. Cains that are denied can be appealed to
the Workers’ Conpensation Appeals Board. An
adm ni strative | aw judge deci des based on nedi cal
evi dence questions about illness causation.

The financial costs of workers’ conpensation
clainms are funded by a payroll burden. This cost is
paid not only by DOE but also by all national
| aboratory fundi ng sources, both public and private.
Currently, for exanple, the Lawence Berkel ey Nati onal
Laboratory sets aside for workers’ conpensation costs
91 cents for every $100 of payroll. This payrol
burden rate is established after review ng the average
cl ai n8 experience for a three-year period after the
cl ai n8 have aged for two years.

For exanple, in March of 2001, the payrol
rate was established after review ng clains beginning
July 1st, 1996, and ending June 30th, 1999. This
denonstrates that the effects of increasing workers’
conpensation costs is not factored in for two years
after the claimis filed. |In addition, the cost for

that claimwll be included in all future actuari al
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anal yses for the life of the claim

The recent experience of the University of
California has been that nedical expenses are
i ncreasing at a faster-than-expected rate. The nost
recent payroll burden adjustnent was a 17-percent
increase, primarily due to this factor. One open
cancer claimis currently expected to cost over a
$162, 000.

The University of California feels that it is
I nappropriate for the Departnment of Energy to change
our current practice of eval uati ng workers’
conpensation clains according to | aws established by
state legislation and rul es devel oped by state workers’
conpensati on adm ni strations.

These proposed regul ati ons do not recogni ze
the university’'s right to evaluate new clains. 1In
fact, they allow for the Secretary of Energy to direct
the University of California to accept clains. The
regul atory | anguage asks the university to accept
clains "to the extent permtted by | aw'

In fact, workers’ conpensation |aw does not
limt the university’'s accepting clainms. Rather, it
permts the university to evaluate clains. Renoving

the university’'s right to evaluate these clains would
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conpronmi se the university' s ability to effectively
manage its workers’ conpensation program

Wth regards to the specifics of these
regul ations, the university would |ike to nake the
followi ng points. Section D of the Energy Enpl oyees
Qccupational 111 ness Conpensation Program Act is
perm ssive, not required. The Secretary of Energy had
the option to decide not to negotiate the required
menor anda of understanding with the 50 states.

W have been told in informational sessions
coordi nated by Departnent of Energy Headquarters that
DOE intends to enter into nenoranda of understanding

wth the states that would not change state | aw or

regulation. |If that is truly the case, then an MU is
not needed, and it will not change the rights of the
enpl oyee.

In the cases of California and New Mexi co, we
see no benefit to trying to influence case outcones
under the current state systens. The absence of an MU
woul d be a continuation of the benefits and rights
currently enjoyed by enpl oyees and enpl oyers in
California and New Mexi co.

The three | aboratories have historically had

very few toxic substance workers’ conpensation clains
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go to hearing or trial. 1In great part, that is
attributable to satisfied workers. The | aboratories do
accept toxic substance clains that appear to be valid
under state |law. Because the workers get reasonable
and necessary nedical treatnent for their occupationa
i1l nesses, they do not find it necessary to litigate.

Much of the proposed regul ation di scusses how
the DOE programoffice will screen occupational illness
claims. W do not see how DOE can acconplish that
task. Under the state system clains are not screened
before presentation to the Wrkers’ Conpensation
Adm ni strati on.

C aimants are actual ly eval uated by nedi cal
personnel. Each party has subpoena authority to obtain
the appropriate past nedical records, enploynent
records and each can obtain expert opinions. A |egal
expert famliar with state |law, the workers’
conpensati on medi ator or judge, evaluates the evidence,
i ncluding taking live nedical testinony, if necessary.

Eval uating a conplicated workers
conpensation claimis difficult. W do not believe DOE
or any federal agency that is essentially unfamliar
wWith specific state |l aw and regulation and that is

conducting only a paper review can assenbl e the
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evi dence required to nake a deci si on about whet her any
i ndi vidual claimis valid according to applicable state
| aw and regul ati on.

The proposed regul ations call for the
docunentation of state criteria for the conpensation of
occupational illnesses. These criteria, in our
opi ni on, cannot be easily summari zed. They are
devel oped over many years by a conbi nati on of Labor
Code Amendnents.

In addition, toxic exposure clains often
relate to uni que circunstances and exposures where a
specific criterion, such as latency for a particul ar
cancer, has never been |l egally established.

In the proposed rul enaki ng, DCE asks what
standard of proof should apply to clains. State |aw
and each jurisdiction mndates the standard of proof.
If DOE is serious about not nmandating a change in state
| aw, then the |level of standard of proof is not a
question open to consideration.

If we had to choose between one of the three
alternatives outlined in these regulations, we’'d prefer
that state officials make any screening decision for
DOE according to the conplex rules present in each

state.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© 00 N o O b wWw N PP

N NN NN R R R R R R R R R R
A W N P O © 0O N O O M W N B O

100

In many states, one area where case lawis
wel | established is the sharing of liability for the
cumul ative exposure to asbestos across nultiple
enpl oyers. This apportionnment requires extensive
i nvestigation into past enploynent records and
eval uati on of past exposures. DOE will not have the
authority under these regulations or the resources to
col l ect these records.

The University of California, including the
university’s national |aboratories, has always accepted
wor kers’ conpensation clains we believe to be valid
under applicable state law. W currently have open
clainms on asbestosis, chronic bronchitis, beryllium
| ung di sease and | eukem a, anong ot hers.

The state systens under which we operate give
due process in the consideration of these clains. CQur
primary request today is that the due process currently
i n place be continued and not be biased by federal
pressure.

Additionally, this matter should be of great
concern to taxpayers who, depending on the system pay
for workers’ conpensation clains through their federa
or state taxes or through both their federal and state

t axes.
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VWrkers who incurred illnesses as a result of
their work for the governnent should be and are
entitled to reasonabl e and necessary nedi cal treatnent
and, if appropriate, indemification benefits.
Taxpayers, however, should not be overburdened by
paying for clains that are not valid under state | aw.

Thank you.

MR. CARY: Thank you very nuch.

That’s the end of the speakers who have
preregi stered. Wre there other speakers who wanted to
provi de testinony before we get into the comment and
rebuttal section?

(No response)

MR. CARY: Al right. Well, that makes it
easy then. 1’|l entertain then five mnutes for
i ndi vidual s with organi zations who'd |i ke to make
addi tional comments or rebuttal.

I know, Jim you nentioned that -- before you
come up, were there others interested in that as well?
Ri chard. Anyone el se?

Further Oral Statenents in Rebuttal

MR. ELLENBERGER: Thank you, M. Chair nman.

Il want to start out by revisiting ny earlier

comrents, and | want to assure this panel that although
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we feel strongly, we in PACE feel strongly about the
proposed rules, our comments are not directed in any
way directly at this panel or at Environnental Safety
and Heal t h.

W | ook at this in terns of what the
Departnment of Energy’s proposing and the manner in
which | represented the viewoints of PACE
International should be viewed in that light and in
that regard. It has nothing to do with personal and
I ndi vidual identities. It has everything to do with
what the departnent is proposing and hope you take it
In that context.

I was glad that Bruce Wod raised the issue
of the National Conm ssion on State Wrknmans’
Conpensation Laws, which was chaired by John Burton
Prof essor Burton is a nenber of the Public Advisory
Commttee to the Departnment of Energy’s O fice of
Wor ker Advocacy. Dr. Burton was appointed Chair of the
Nat i onal Comm ssion by Richard N xon in 1970.

That Conmm ssion, which was conprised of
representatives fromlabor, from managenent, from
academ a, even had a representative fromthe Nationa
-- excuse ne -- fromthe Anerican |Insurance

Associ ation, that Conm ssion unani nously endorsed 84
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recommendations, 19 of which were said to be essenti al
to state workers’ conpensation, and that Conm ssion
said if the states didn't adopt those 19 essentials by
1975, that the Congress and the Adm nistration should
conme in wwth federal standards to ensure conpliance, to
make this a fair systemfor workers.

The record shows that the | evel of conpliance
with the 19 essentials in 1975 was about the |evel of
conpliance in 2001. It’s less than 67 percent or
around 67 percent. That’'s a failing grade in any
school that | attended.

But now, we have a | ot of escaping and
abandoni ng of the positions taken by the Nati onal
Conmm ssion. People from 1975 onward have been
jettisoning the recormendations for federal standards
and that was evident here this norning.

W' re not here to debate the principles of
and the desirability of the fair and equitable social
I nsurance system the oldest in our country, which is
wor kers’ conpensation. W’'re here to talk about a fair
and just systemfor these workers who worked in our
nucl ear weapons conpl ex and that’s what the Congress
addressed, and the Congress told us, and Richard M| er

denonstrated this clearly, that they understood the
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shortcom ngs of state workers’ conpensation, and while
they weren’t intending to federalize in any way, shape
or formthe operation of state workers’ conpensati on,
they were fashioning a federal response which was going
to make sure that workers in the systemwere treated
fairly and conpensated for diseases that arose in the
course of and out of their enploynent. That’'s what

we’'re here tal ki ng about.

Now, | listened to the testinony fromthe
University of California. | ama native of California.
My father, who's still living, has asbestosis. He had

an asbestos claimnot against the University of
California, but he had an asbestos claim and he had to
go to court to get conpensation fromthe California
State Fund, and | can guarantee you that there isn't an
enployer in California who voluntarily accepts asbestos
clainms. They’'re all contested.

Al nost every occupational illness claimin
California is contested. There is an entire industry
that’s grown up around the nedical/legal battles that
go on in California s workers’ conpensati on system

The Congress of the United States wanted to
avoid that, and so they cane up with this |aw which we

-- you're having difficulty trying to fashion in an
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appropriate way to work for individuals who are
covered, and we're trying to help you, but we can’'t go
back to the state system which has historically served
to block these clains and wll do so in the future if
we allow t hem

That’s why the Congress said if these clains
go through these physician panels and are found to be
related to and in the course of enploynent, then they
shoul d be accepted by the Secretary and the Secretary
shoul d use all the powers in the Secretary’s arsenal to
ensure that its contractors don’t contest these clains.

Very difficult task, but one we feel can be
done, and it can only be done if you bite the bullet
and determ ne that you can -- you' re going to pay for
these cl ains because if we go back to the University of
California or the nenbers of the Anerican Insurance
Associ ation and try and put this financial burden on
them we are going to be in for a long and very
difficult and probably unsatisfactory battle for all of
us.

W need to find a solution to help these
wor ker s.

MR CARY: Thanks, Jim

Ri chard?
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MR. M LLER  Thank you for providing an
opportunity for rebuttal.

| just want to respond so that the record’ s
clear. There’'s no 10th Anendnent question involved
under a nmenorandum of agreenent if the state doesn’'t
sign it. There s no inposition of nmenorandum of
agreenents. The word "agreenent” inplies that you have
two parties at least to the agreenent. |If it’s not,
it’s not an agreenent, and so | think it’s a phony
I ssue to raise that constitutional question.

Secondly, with respect to the question that
was raised and perhaps this is the right time to do it,
the National Econom c Council report was nentioned by
M. Wod. | don’t know whether it would be difficult
for your office to incorporate that into the record of
this hearing or whether we need to do that in order to
get it on the record.

| know it’s on your website. Maybe we
i ncorporated it in the record by reference to your
website. | don’t know how things are done in this new
nodern era of rul emaki ng, but the National Econom c
Counci |l report speaks for itself, and it doesn’'t need
to be characterized by M. Wod as in the way in which

he did. He questioned, for exanple, why is it that
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clainms aren’t filed?

Vell, the reason clains aren’'t filed is that
peopl e are deterred fromrunning their heads into a
brick wall. It’s human behavior, that if your
probability of success is low, and there's risks of
retaliation in some cases, you don’t bother, and if you
have a choi ce between bringing a worker conp clai mand
j eopardi zi ng perhaps your own health insurance, where
those clains will not be paid under private health
I nsurance because they' re work-rel ated, people are not
going to jeopardi ze private health insurance, even
t hough they nay end up having to pay the deductible
and/ or co-paynents. That's a |lot cheaper than getting
zeroed out all together when you declare your illness
I's work-rel at ed.

Lastly, with respect to his assertion that
there’ s inadequate data, he’'s exactly right. Congress
decl ared there was i nadequate data. Senator Thonpson's
heari ng that he held before the Senate Governnent
Affairs Commttee well docunented that there’s
i nsufficiency of data.

Then the question becones, well, if there's
no data upon which to adjudicate, the question was

posed, these clains nmust not be nerited or they can’t
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neet the sufficiently |l egal standard.

Well, where DOE can step in and where the
O fice of Wrker Advocacy can step in, | think,
constructively, is through either risk mapping, dose
reconstruction. It is possible to re-evaluate previous
wor k envi ronnment s t hrough using what ever docunentati on
exists along with worker histories and that's really
where the departnent has a responsibility to step in.

We don’t have that going on on the DCE side,
the way, for exanple, NIOSH i s undertaki ng an extensive
dose reconstruction process with respect to radiation.

And finally, there was this whole question
that M. Wod rai sed about the Fifth Anendnent takings
and inpairnment of contracts, and | just want to respond
on that point.

No where do we suggest nor no where shoul d
DOE engage in inpairnment of contracts by ordering
I nsurance conpani es to nake paynents which they can’t
make t hem pay under their insurance contracts.

The idea here is that using your powers of
procurenent, you will sinply step in and tell your
current M&O or M& contractor who is self-insured to
pay the claim

Now, if the insurance conpany wants to go
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litigate a dispute where they will not have a | egal
obligation to pay, that’'s up to themto tell the court
why they shoul d have standing in that litigation and
let themlitigate against, you know, a hypothetical.

| don’t think they’'Il w nd up having nuch
success suing because they want to prevent, for
exanpl e, adverse precedent of paynment of these clains
i n these circunmstances which mght arise in another
setting.

So, | would just argue that there is no Fifth
Amendnment takings question here contenpl ated by
Congress or through the MOUs. The only purpose of the
MOUs was sinply to try to get an understanding that if
you direct your contractors not to contest the claim
and the states receive a notice fromthe respective
enpl oyer in that given state that they don’t wish to
contest a particular claimbeing filed because they’ ve
been directed by DOE not to do so and will be
rei mbursed accordingly, then that should end the
i nquiry.

There’s no constitutional question there.
There’s no inposition. There’s no inpairnment of
contracts, and there’'s certainly no 10th Anmendnent

questi on.
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Thank you.

MR WOOD: May | respond to that?

MR. CARY: Yes. Yes, you nay.

Were there others who wanted to comment and
rebut as well or no?

(No response)

MR WOOD: |I'mnot a constitutional |awer
either, but | think that there are sone real issues
here of a constitutional dinmension. Again, |’'mnot
suggesting that they are facial either in the statute
or in the regulation but could arise in the application
of the regulation

Under the 10th Anmendnent, Congress is
prohi bited from conmandeering states to adopt or to
i npl enent federal policies. Under the 10th Amendnent,
they cannot conpel the states to legislate, state
| egi sl atures to enact |laws inplenenting federal
policies, and they can't force state executive
officials to adm nister federal statutory requirenents.

There’s nothing on the face of this that
conpels themto do that. Yes, you nay enter into a --
a state official may enter into an MU, that is
vol untary, but in doing so, that still -- that state

official’s authority to do so is still grounded in what
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authority he may have and only what authority he may
have under state |aw.

Wth respect to the comments nmade about
regul atory takings or due process, you know, the -- an
I nsurance -- an enployer, if not self-insured, is
requi red under state workers’ conp |laws to secure
coverage for all liability under that state’s conp act.
Al'l enployers are. They can either self-insure or they
can go to the insurance conpany, as nost do, and get a
policy of insurance.

The contract, therefore, as | said, is
underwitten and is priced to assune the prospective
liability, prospective |oss, during the termof that
policy as an estimate of | oss under that state’'s conp
| aw.

The contract the insurer has is with the
enpl oyer, the policyholder. |It's not with the
Departnment of Energy, and | don’t see how the
Departnent of Energy can comrandeer/command an
I nsurance conpany to sinply stand down fromits
contract.

The contract says to pay all benefits when
due, and when due inplies a lot of things, when legally

due. Has the injury arisen out of and in the course of
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enpl oynent under that state’s workers’ conp | aw? Has
the claimbeen filed past the statutory period? The
statute of limtations?

If the claimis conpensable, if it did arise
out of and in the course of enploynent, what kind of --
has there been earnings |oss? Wat form of nedical
treatnent is required? Wat expenditure nust be made
for that? Al of that is inherent in the term "when
due". It defines the legal rights under the contract.

Even assum ng that the Departnent of Energy
can step in and say to the insurer, never m nd about
that contract, we’'re just going to pay everything,
that’s going to have an adverse inpact on that
enpl oyer, that insured enployer. |It’s going to have an
I npact on the rating of |oss, perspective |oss under
that state’s conp | aw because for those enpl oynent
classifications, under the rating system the
classification system there will suddenly be a nuch
hi gher i ncidence, a much hi gher frequency of |oss,
estimate of |loss or severity as the termof art is,

total cost of | oss.

Why? Because, well, the Departnment of Energy
Is saying don’t worry, we'll pay everything. 1Is the
departnent also willing to reinburse the contractor
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the insured contractor for his workers’ conpensation
prem uns? Because with the estimte of |oss going ever
nore skyward, those prem uns are going to increase as
well, and the enployer is certainly still obligated
under state law to continue securing coverage of
benefits under that state | aw

There is nothing here in the Act or in the
regs that alters that requirenent. So, suddenly you' re
going to have nuch hi gher frequency, nuch higher
severity, much higher -- far higher rates. That
enpl oyer’ s experience under the -- what’s known as the
Uni form Experience Rating Plan will adversely in fact
affect that enpl oyer’s experience.

So, there are all kinds -- what |’msaying is
there are all kinds of conplications down the road if
you accept a policy, adopt a policy of even in sinply
rei mbursing, |et alone sonehow forcing paynent of
benefits that aren’t due under the contract, that
aren’t due in the evaluation of prospective |oss under
the terns of that state conp | aw.

So, that’'s -- | have to continue to di sagree
with the -- you know, both, you know, Jinms conments
and the comments of M. MIler on that.

MR. CARY: Thanks very nuch.
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I’d like to thank you all for your comments
and for your testinony. There are many thorny issues
inthis rule, and we’'re very -- it’s very useful for us
to get your input.

As | nentioned, we’' |l be having anot her
hearing later this nonth and shortly, we'll be
rel easing the tine and the | ocation.

Once again, thank you very nmuch for your
participation.

(Wher eupon, at 12:30 p.m, the neeting was

adj our ned.)
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